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THE COURT: Are there objecticns to them? 
MR. COLLINS: BMI objects on the grourd that 
it is not admissible against them and they are irrelevant. 
THE COURT: Well, it would seem to me they 
would not be admissible against BMI, but I believe they 
might be relevant as far as ASCAP.ís concerned and I will 


admit them against ASCAP. 


(Exhibits PX419, 420, 463 and 464, respectively , 


were received in evidence.) 

MR. COLLINS: And they are received .n evidence. 

THE COURT: On that basis. 

What arrangements will you be making to mark 
these after my rulings have been made? 

MR. COLLINS: We will present them to the clark. 

I next offer PX424 and PX425. These are AS | 
answers to interrogatories which set forth the informat. 
as to their total receipts and distributions ‘or the years 
1960 to 1969. 

ASCAP has no objection, BMI objects on the 
grounds that they are not admissible and that they are 
irrelevant. 

THE COURT: I can't conceive that they are 


admissible against BMI and they re admitted ¿z far as 
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ASC;P is concerned. 
(Exhibits PX424 and 425 received.) 
MR. COLLINS: The next two documents I offer 


in evidence are PX530 and PXS8. 


PX530 is ASCAP's financial statement for the : 


en. 20 : 
P OLEATE TRUE Ü ^". 


year ended December 31, 1970, the other is ASCAP's financial 


statement for the year ended December 31, 1971. 
ASCAP wants confidential treatment for these 
documents and BMI has the objections of irrelevance and 


not admissible against them and in the case of thase docu- 


— —„-ᷣ— —— —ä—ñ— 


ments, again I think they are basic background material 


v tmm TIN re TE men tn 


and they are the financial statements which are distributed 


to every ASCAP member and a covering lette: on top of each 
of these financial statements shows that. 


We have in the stipulation the same doc’ nts 


for prior years, not subject to confidentiality ang 
Marks was shown the most recent one during his testimor 
on the stand. 


à MR. TOPKIS: If I may interrupt, you can pu 


——— — . o ttg o m n 


i: my of them not confidentially. 
MR. COLLINS: Are they received, your Honor? 
THE COURT: With pleasure. 


MISS KEARSE: But not against BMI. 
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AR COURT: No, not against BMI. : 
(PX530 and 58 received.) 
MR. COLLINS: The next is PX532. These are f 
ASCAP's monthly financial statements for the years 1965 3 


through June 1972. 


I^] 2 
EL ET RE EE + 
— 


THE COURT: Why do we need those? à 
1 


MR. COLLINS: I think these are matcrials wich! 


—— T^ 
. 


A 
— 


contain a better breakdown than you get ia the overall 


4 


1 financial statement and there is informationin there on : 

H ! the cost of the particular parts of the survey. 

2 THE COURT: Any problems on them other than Miss 
Kearse's usual position? 

F a MR. COLLINS: No. Subject to the protective 

„order and not admissible against BMI. 

* MR. TOPKIS: As to that we do want confi. ial 

N a treatment. 

ad THE COURT: All right. Admitted, subject to a 

" protective order and not as against BMI. 

" i (PX532 received.) i | 

RI ; MR. COLLINS: The next exhibit is PX455, a C.: — 

s | printout listing in alphabetical order songs first performe., 
; and this is a BMI document, in the years 1968 to 1971, and 

T , the first six months of 1972. | 

5 I will offer at the same tine PX456, which are | 
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titles submitted by BMI affiliates in the years 1970-1972 
for various quarters of those years. Again I offer these 
on the scope of the new music problem. 


THE COURT: These are BMI documents, is that 


— PPP ²˙O¾‚ 


MR. COLLINS: Yes. 


THE COURT: I guess Miss Kearse really objects 


MISS KEARSE: Yes, I object to these, your Honor, 
on the grounds of relevance. 455, I believe, is subject : 
to a protective order. I just point that out. I am 
not objecting to it on that ground. 

THE COURT: Are you looking at your letter? 


MISS KEARSE: Yes, your Honor. 


7 | 
| 
| 

d. 
4 
Ü 
h 
i 
h 
i 
* 


THE COURT: What pege? 


MISS KEARSE: Page 12. I believe it is the 


LM 
y 
;h 
t 


from the bottom. 

THE COURT: Computer printout? 

MR. COLLINS: Computer printout. 

THS COURT: You say you are offering this 
with regard to the new music problem, so-called. 

MR. COLLINS: Yes, as it relaces to ~- 


THE COURT: I obviously can't determine that 
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simply from your statement and from the statement of 
Miss Xearse in the letter here. 

I will get it for what it is worth and Miss 
Kearse will be free to continue to argue that it is irrelevant 
but I will allow you to argue that it is. It is admitted. 

(PX455 and 456 received.) 

MR. COLLINS: PX457 is a computer printout 
listing the names and addresses of BMi affiliates and the 
titles of their works in the BMI index of compositions 
which have been performed. 

MISS KEARSE: Same objection. 

THE COURT: It is offered on which issue? 

MR. COLLINS: Really, again, general basic 
background information, being able to select an individual 
and look at the number of compositions he owns and make 


comparisons, as to the bypass ~~ 


MISS KEARSE: You are getting mounds a.i mounds: 


of stuff that is just sort of general background stuff, 
that is not really relevant to the issues in this cat 
Judge. 

THE COURT: Well, it is impossible for me to 
Miss Kearse. I believe that that is true. 

In complex, economic cases of this kind, I 
don't know what the Court can do to protect itself unless 
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I want to take your time, and it would be taking your time, | 
and this is what I have decided I will have to do, to 

go before a Magistrate and argue the items out a piece at 

a time in detail. 

I really assume that the practicalities of it 
are going to be, there is going to be a copy of this printoui 
in your office and a copy in your office and in a brief or | 
an argument you are going to refer to it and Miss Kearse 
is going to say, it has nothing to do with the case, end 
I will have to decide and I don't expect my chambers .. 
be full of boxes and boxes of these papers because I car't 
operate under that arrangement. 

Assuming that that is the practical wa- in 
which it is worked out, I will allow the exhibit to inte 
evidence. | 

(PX 457 received.) 

MR. COLLINS: I offer PX435 and 436. These. 
are exhibits to BMI answers to our interrogatories, showing , 
officers and direct s of Mu at present and officers of | 
BMI since 1945. Again I think this is just basic backaround 


| 
information. A lot of these things,your Honor, I thi... 


| 
| 


it is necessary to have ín the record for making statemeu. 
concerning an individual and as to his position, identif: 
tion. 
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THE COURT: All right. It is admitted. 
(PX435 and 436 received.) 
THE COURT: I must say, and I should express 


myself here, I think the basic background is all very well 


but, you know, what we are all going to be really interestec 
i 


in here is the extent to which your proposal is feasible. i 
I mean, who was the president of BMI at an earlier date 


I don't think is going to have very much effect on the out- 
1 


come of the case. : 

MR. COLLINS: I think we do need the — 
tion information in. 

THE COURT: Well, if this particular person is 
significant in the case,I would like to knowhis nam yes.. 

MR. COLLINS: 1 offer into evidence PX437 i 
438, which are BMI forms of single station license. agrecaentb, 
(1), the blanket license agreement and the other the per 
program license agreement. 

ASCAP objects on the ground that they are 
irrelevant. 

MR. TOPKIS: I will withdraw it. 

THE COURT: That it is not binding on you or 
what? What is the relevance? 

MR. TOPKIS: I don't think I made any such 
objection. 
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M -mien 


MISS KEARSE: We certainly object on that groun¢, 
MR. COLLINS: I am sorry. ASCAP does not 


object. BMI objects on the ground of relevance. 


— —Eg4m—H—w 4 —ͤ— 


MISS KBARSB: This is a network case and these ` 
are station licenses. 

THE COURT: What isyovr claim as to the station 
licenses on the network case? 

MR. COLLINS: I think the single station per 
program license, while I concede that it is not relevant 
to the issue of bypass because ^ -he stipulation, I think 
that it is relevant. For example, we have heard in this 
case from BMI why didn't you attempt to get the di..ct 
licenses in 1976. 

I think the form of per program license tu / 
issued, aa to whether they could try that, and we ought to 
have the kind of per program license issued in the pas“ 

THE COURT: You mean you wouldn't have wante: 
that kind of per program license and that you will argue 
that if that is what they gave the station, that is what 
they are likely to have given the network? 

MISS KEARSE: We have never had a form of per 
program license for a network. 


MR. COLLINS: No, but you have had a form -- 


t 
| 
| 
| 
t 
i 
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THE COURT: I think it is of little probative 
weight, but I will allow you to argue from it. I will 
admit it. 

(PX437 and 438 received.) 

MR. COLLINS: I offer PX440, 439. These are the 
BMI licenses with NBC and ABC. I offer them in evidence. ! 
BMI objects on the ground that they are irrelevant. Again, 
your Honor, I just think there is no reason not to put in 
tais record forms of license agreements of all three net- 
works, so you can have the history of those licenses in the ; 
record. 

THE COURT: I assume your position is the same 
as it was, Miss Kearse? 

MISS KEARSE: Yes, obviously, your Honor. They | 


are just not relevant to anything in this lawsuit. 


THE COURT: My ruling is somewhat in disagree- unt 


with you both. I am admitting them in evidence. 

(PX439 and 440 received.) 

MR. COLLINS: PX529, I offer in evidence. It is 
a letter from CBS, applying under protest for a licr e 
pursuant to Section 8 of the BMI consent decree. This is 
really a document just .o have the background, the context 


in which the lawsuit arose. 
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TA% COURT: I want to know the history of 


the parties' relations with each other and I will admit it. | 


(PX529 received.) 

THE COURT: Are you coming to the end of a list? 

MR. COLLINS: I am at the end of a list. 

THE COURT: I wanted to make this suggestion. 

I notice one of your vitnesses arrived and I don't like to 
keep t^ ~ ` iiting. I want to suggest that either we hear 
him now and get back to this later on, when there is a 
suitable break or I would prefer what I am about to say: 

I bad planned to hold a hearing on Frida; ich 
has now broken and I would be prepered to spend a corn" ot! 
hours on Friday going over this,so we can keep going with 
the testimony, which I am very much concerned about, an^ 
this is the kind of material which I think can be done 
outside of trial time and I hate to take trial time to 
it. 

Is that agreeable? 

MR. HRUSKA: It is certainly agreeable. 

THE COURT: I don't know that you all have to 
be here. As far as I am concerned, you dort all have to 
be here. Just those who really have a working knowledge 


of the documents. Maybe that is ail of you. 
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Then later in the day we will discuss what 
time on Friday. 


MISS KEARSE: MayI make one comment with respect: 


to the last document offers, PX5297 

Is that it? 

MR. COLLINS: It was received. 

THE COURT: You may make the statement. 

MISS KEARSE: This is a document of CBS and I 
have no objection to it, if it is offered solely for the 
purpose of showing that this document was sent. 


I obiect to it for the truth of anything stated 


THE COURT: Remind me. What is the document? 

MR. COLLINS: it is a letter from CBS applying 
under protest for a license. 

THE COURT: Certainly it is not admissible ior 
the truth of its content. It is admissible to prove thac 
CBS took that position as indicated in the letter. 

Allright, let's take a short break and then we 
will go ahead. 


(Recess. ) 
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Dann-direct 


MR. TOPKIS: Mr. Michael Dann. 


M» — 
re 


MICHAEL DANN, called as a witness on behalf 


w 


of ASCAP, having been first duiy sworn, was examined 


and testified as follows: 
THE COURT: Ladies and gentlemen, I think I 

have already toldyou that I have known Mr. Dann over a period 
of years and we have been fairly close personal friends. I; 
may believe what he kas to say, in any event, Mr. Hruska. | 
I thought I should make the statement for the record. 
DIRECT EXAMINATION 
BY MR. TOPKIS: 

Q Mr. Dann, if I may read from an entr, in W 
Who, correct me if there are any misstatements in it, 
will you please. 

You were born in Detroit in 1921, you went to 
work as a comedy writer in 1946, you jointed the public 
relations staff of the New Haven Rallroad in '47, yo. were ; 
trade editor of the press department at NBC, that is the 
National Broadcasting Company network? 

A National Broadcasting Company. 

Q National Broadcasting Company 1948 to 49, 
ordinator of program package sales from 49 to 30. Wh ` 
is that net rork? 


A Yes, television network. 
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Q Television network. Superintendent ^f special | 
telecasts from '50 to '52, manager of - 
A Supervisor. 
Q Supervisor. I beg your pardon,sir. 
Manager of TV program department from '52 to '"54, 


director of program sales from '54 to '56. Vice-president 


of TV program sales from '56 to '68, vice-president network 


—— —„-n — 2 


programming New York,CBS TV from 38 to 63, vice-president 
programs CBS TV from '63 to '66, and senior vice-president 


CBS from 1966 to 1970. 


Is that correct, sir? 

A Yes. 

Q Would you tell us, please, what your respons- 
ibilitys were as senior vice-president programming from 
1966 to 1970? ; 

A The executive in charge of the CBS television 
network program department was responsible for the planning, 
scheduling, development of all programming on the CBS 
television network not covered by the news and public affairs 
division. 

This would mean that 90-plus per cent of all 
programming on the air as far as network programming was 


concerned was under my administration. This does not mean 


that I would have final authority as to the selection and 
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scheduling of the network programming that went on the 


air. It meant that I made the recomeendations to the 


management who at various points exerted more or less 
R- strength in determining what was to be seen. 
| However, the final authority rested with the 


management of CTN as far as programming was concerned. 


2 1 Q To whom did you report, sir? 
* A I reported to the president c* the network. 
10 i Q Who was? 
A Well, we had some changes during that time, but 


I think it was -- it was James T.Aubrey, Jack -- John Snyder, 


Thomas Dawson, Robert Wood. 


i Q But yours was the day-to-day task of selecting 
i; 
i programs? 

2 Yes. 

Q Mr. Dann, somewhere or other I have seen it 


oj suggested that you h. bought and scheduled more programs 
in the history of television brosdcasting than anyone else. 
Is that an accurate statement sc fer as you know? 


MR. HRUSKA: I ebject t» the question, your 


THE COURT: Why? 
* à MR. HRUSKA: Because I don't believe that Mr. 


Dann or anybody can really know the answer to that question. 
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THE COURT: If Mr. Dann doesn’: know the 
answer, he can say so. , 

A I would think if there is somebody who has 
brought more r gramming -- if you assume that the had of 
a program notwork or the head of a -- or a person in 
program function has the authority to Puy -- certainly let 
me correct you. I have made — «tions to buy more 
network programming probably thananybody I know abcat simply 
because I have been around longer I would think, not because 
I was more powerful or anything in that post. 

Q Do I gather, M. in, that you were responsible 
for recommending the broadcasting of Death of a Salesman, 

t John Gielgud, Ages of Man, Hai Holbrook's Mark Twain, 
The Royal Shakespeare production of Midsummer Night's 
Dream and, not to stay on too high a level, the Beverly 
Hillbillies? 

A I re mmended those specials. I did not recommen! 
the Beverly Hillbillies. The Beverly Hillbillies was -- 
came ninto being under the president that I was working 
for, and had no real development work in that area because 
at the time the Beverly Hillbillies was a West Coast opera- 
tion and I was in charge of the East Coast. 

Q We will leave to oblivion the name of the man 


around whose neck that would be or. 
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Mr. Dann, you left CBS in 1970? 
I did. 

Q Voluntarily or involuntarily? 

A I notified the management roughly one year — 
to my departure that I would like at that time -- ai `.: 
time I notified one of the senior officers of the corporaticn 
who would be involved insuch a decision,that I would not be 
anxious to remain, and it was the president of the Columbia 
Broadcasting System and it was a year prior. 

He said he would make every effort to find 
something else for me. It didn't work out as much as people 
tried to find something in the corporation,and in early 


June I notified the prerident of the corporation and the 


chairman of the board that I was going to take another job. 


The chairman of the board was kind enough at 

that time to suggest that he had another possibility for 
me and I had already made a commitment and accepted ‘t. 

Q You left to become vice-president of dnin 
Television Workshop? 

A I did. 

Q Just to eum it up simply, I take it your 
departure fromCBS was wholly amicable? 

A very. ‘ 

Q And you hold CBS ard particularly its television 
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network in the highest regard? 


Totaliy. 


nnr. 


You became vice-president of Childrens Televisicn 


Did you continue in that capacity? 


rr 


A No, I changed my status at the Workshcr 
years ago to become a consultant because I wanted to bro:der: 
the base ofmy activities. At that time I assumed a teaching 
post at Yale University, which I still hold, and I lecture 
at various universities. In addition, I have become a 
consultant to some corporations on a regular basis. 

Q You are then today a lecturer, a university 
fellow and a consultant? 


I am. 


Have you on occasion had any Government employ- . 


No, not since I worked for the post office as 


Mr. Dann, you have been in television then 
from just about since its active commercial inception 
at the start of 1950, right? 
A I really started my activities to some degree 
in television in 1948, '49 whenI joined NBC in the press 


department. 
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Q Back in 1950 or thereabouts, Mr. Dann, do I 
i 
gather -- . will ask the question wholly open-ended. ^ Would 


you briefly trace for us the history of network television 
programming from 1950 to today focusing, of course, on the | 
major changes that have taken place. : 

A May I ask when you say the history, are you 
talking about control, content, program cycles? The 
question seems a little broad for me. 

Q T was trying not to lead you out of deference 
to my friends. I will offer a couple of hints. 

I understand that there was a time when most 

television broaccast programming was live? 


A If you want -- 


THE COURT: I think, Mr. Topkis, we neeón't 


be to fussy about the question of leading vhen we are dealing 


in as broad a subject as this. If you want to specify the 
categories of information you would like Mr. Dann to commer 
on, I am sure nobody is going to object. If theydo, I 
would overrule them. 
MR. HRUSKA: That will assure your Honor that 
no one will object. 
A Taking that first, television like early radio, | 


and radio for many years was entirely live, that whi’ in 
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the very early days oí television there were cinescopes. 
Cinescopes were such quality that only those people who 
normally looked at cinescopes and had no other access to 
programming would see it. Essentially those in the major 
markets looked at it live. As more of the United States 
became interconnected, which finally was the linkir, .. 
coaxial cable, we essentially had what we called live pro- 
gramming except for film programming. 

Now, most of the programming at the start or 
practically all of the programming that New Yorkers saw 
originated in New York or Chicago and all of that was 
live. 

It was essentially then a live form because of 
the limitation -- first of all, the industry grew up live, 
imitating the radio industry which was essentially a live 
programming venture, and you must remember that the people 
in television essentially came from radio at the stzrt 
particularly in New York. That was not true in Hollywood. 
At the start of the programming industry in Hollywood, the 
industry essentially came from the motion picture industry. 


Good or bad, that is where they came from. They worked on 


! 
i 


film. Since the only exposure on the network in the early: 


schedules that was recorded with Hollywood, not even feature: 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUA , N. v., N. V. 10007. TELEPHOW=: CORTLAND? zor 


A 


gab Dann-direct 3221 
films on network programming because there were no feature 
films in the early days of network programing. That 
breakthrough came much later. 

What we had in the entire ‘ifties were — 
live programming and as cinescope qualities increased, there 
was seen soma cinescope. The only early departure from 
this which was largely out of the Desilu-Danny Thomas form 
was that Desilu and Danny Thomas, and I think there were 
a few other situation comedies, were recorded on certain 
kinds of 3-camera technicue that were put out over the 
air. 

They were not film. They were, I guess -- I am 
not an engineer. It is a version somewhere between film and 
cinescope, I think. Certainly it is a high quality 
cinescope. It certainly wasn't film in the traditional 
sense. That cycle was really very clear and pronounced. 
After all, New York was the hub of television programing. 
Perhaps that is why the television program headquarters for 
all the networks werein New York, situated physically. 


You could say that is because they wanted to be close to the 


home office. hat wasn't true in the motion picture industry. 


The motion picture industry producton on the West Coast, 
the East Coast was administration. That was quite the 
contrary. 
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There was a vice-president, for example, 
on the East Coast at CBS and NBC. CBS, just from having 
worked with both companies in similar capacities, was much 
better structured to handle programming; perhaps why they 
always maintained a leadership position and still . 

They did in the earl days confine themselves 
to the programming scaedule to a heavy live schedule and 
making up the figures. I would think that it wasn't more 
than 20 or 25 per cent maximum on film, probably closer to 
15 per cent on film, and particular) counting the news 
shows, it would be 10 per cent on film. Everything else 
was live. 

As the industry moved west, and it isn't I 
think important this morning perhaps to go into that unless 
somebody wants to, why the industry moved west, but as 
it moved west as far as production was concerned, it 
essentially lost the dynamics of live television except 
for football games and superbowls, but things like Uncle 
Miltie's Hour on the Armstrong Circle Theatre and Studio 1. 
and the great bulwark of live programming that originated ! 


in New York started to die so much so that as the trend 


continued and the cycle continued towards film programming, 


one barometer of the influence of Hollywood is to tell you 


that I don't know today of a single program made in New York, 
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live, tape, film or jumping out the window. It just 


| 

i 

doesn't happen in the liquidation of television studios | 
| 

i 

1 


except for the daytime soap operas, there has been a massive 


activity on the part of the networks which were stuck 
with considerable facilities and had to get rid of then. 
They are now very limited compared to what they were. 

On the other hand, there has been a slight re- 
birth of tape programming which we can refer to as live 
programming in one sense -- I don'tknow if you want to, 
but live on tape in the sense it happens before an audience ` 
and this can be instantly replayed if they want to, with 
the birth of All In The Family, which was taken from the 
BBC Show, until Death Do Us Part, Yorkin and Lear gave a 
rebirth to live programming and they started All In The 
Family, and then Sanford & Son, I understand Maude,which 
was all recorded in network studios on tape. While I think 
that fad or that cycle will be very short-lived because they 
are based on a certain premise, I don't think that there 
will be a decrease in the extraordinary amount of film pro- 
gramming until other pressures are brought to bear. I : 
think that in brief is a synthesis of what happened in the 


live versus tape and film industry. 
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Dann - direct 
Very well. 
How about the variety of procramming, Mr. Dann? 
Are there as many sources of programs .oday as there were 
20 years ago, let us say? 
A No. 
Q Are there more or less? 
A No, there has been--if we can use as a- some 
sort of a benchmark the way I speak the fact that there has 
been a drastic decline in the number of studio facilities 
in New York as compared to the West Coast or programming, 
the drop in the number of suppliers from the early days to 
the relative handful today has--I'm sure is--there are other 
industries that have shown--the number of automobiles, for 
example, that were available 40 or 50 years ago is nothing 
compared to the number of suppliers, the number of suppliers ` 
that actually functioned and made pilots. 

If we could define suppliers, and I don’t know of 
any other way to do it except to gay those who come in with 
programming. Then you say to yourself, what you mean by thosc 

who come vp with programming? 


I really think it would be simplier if you define 


suppliers of those either who brought in a pilot by thenselves 


or with the network or on some basis. When you look back to 
the fifties, there were literally hundreds of pilots mule. 
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What. do you mean by a pilot? 

A A pilot is a program that is planned and con- 
ceived with the end result that when this particular film, 
tape or recorded run through of some kind, even on a 
sinescope, which they often did in the early days, it was mace 
for the management and the program departments of the net- 
work to evaluate as to whether or not it should be put in 
she schedule, which would really mean to evaluate on the 
basis of its property. Its circulation success or its 
quality or its attempt to give balance to the schedule. 

Q That is to say it would be an example of wnat: 
was proposed as a continuing series? 

A Correct. 

Q Did I gather you to say that back in the fif 
there were a great many of these pilots prepared annually: 

A Yes, but I'm saying there to indicate 
a great many--your question was were there a great. 
suppliers. 

There were literally hundreds and there were 
hundreds of pilots made bv these suppliers that hed noti ing 
tc do with anybody financing them very often except th. 


individuals themselves. They would often bring in a wi’ 


out of the blue. I don't say their batting average vas at 


compared to a pilot that you knew was coming `> product 
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but as a programmer, I remember in the early fifties, in 


the mid-fifties, later on in the sixties, very often seeing 


a program that I didn't even know was being made and I had a 


very good understanding of what was going on in the industry. 

It often came in from people I didn't know were 
involved. It would be impossible to believe today because 
there are so fow suppliers that that would happen. I think 
that as far as production companies in television today, 
if you asked the editor of Variety or any executive in a 
program department and they have to--their business u 
livelihood depends upon their having their fingertips on 
every production company--the best example is to look on 
the credits on a television network today and you will find 
that roughly four or--I would say cautiously that ten con- 
panies essentially provide the progremming on the air. 

Now, there are some examples of independents who 
have come to the fore during the past five or six years, but 
they are very short-lived as compared to a Fi mays or a 

roduction or even a United Artist. 

There's a great reservation, for example, and I 
have talked to the heads of the motion picture companies, 
four of the six majors in the last month because they huve 
discussed the problem with me on a very personal basis as to 


their question of survival. 
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1 think there is a reasonable chance that some 
ef the major production companies now in television will 
not continue because the economics don't justify it, and 
I think that you can--you can predict that the production 
companies involved in the making of television procramminj wii) 
continue to decrease as they have steadily since the incep- 
tion of television. 

They went fron a maximum now to a minimum and 
that just is one of the tragedies that's happened to pro- 
gramming, when the networks themselves could not be more 


actively involved in making of their own product because 


thcy are just going to run--well, they would have a better 


selection if they were able to be more active in programming,’ 
the creation of programming. 

Q Why aren't they? 

A I think they are active, but I .nink--I h: v2 alway: 
felt that since--it's been my assumption that they're anxious 
to stimulete, but when the Government wasn't quite as con- 
cerned about giving everybody a fair chance to make program- 
ming through all sorts of pressures and some laws, that ^e 
program departments I think were more excited about creat.ng 
a show like Gunsmoke or--I can't remember going back to show: 
even like Hawaii Five-O and some of those programs “hat 
CBS really inspired and created in the shop. 
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I can't believe there's quite that creative 
stimulous anymore. I think the program departments have 
had to be pressured a little towards their own creative 
instincts. 

Q Has there been e trend from--I will preface 
I say by saying there has been testimony here that the 
orly program on CBS today that CBS produces other than 
news shows is Gunsmoke. 

Is that a typical industry-wide trend? 

A I would think so. 

Q Qnce upon a time the networks were far more 
tively engaged in program preparation? 

A Oh, yes. 

Q Has there been a change-- 

A Excuse me, along with that I question very much 
as to how much any network will put anymore money in plant 
capacity. I mean, they wi.l pull away from the active 
role of making their own films., Incidentally, this tren 
is not typical only to television. It is true of the mov. 
industrie where you wouldn’t merely go on movie lots. First 
of all, I don't know if they have a movie lot in some 
panies. 


Second of all, they don't have big casting 


ments or casting calls. If you are a young starlet or writer 
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or director and you came to Hollywood today, yov would be 
hard put who you would even meet. That exist ' under 
Louie B. Mayer or under Adolph Zuckor or the people who 
built the notion picture industry. 

I don't think that is as true as network televisicn 
at all. The network program executive and the management 
assume great responsibility for everything they dc. They are 


terribly concerned. Mypoint was that as far as the individue? 


) 


effort of creation, I think that is less. 
Q Are there as many other shows appearing on the air 

this year, new shows that is appearing on the air each year 

today as there were say 20 years ago or has there beer 

trend in that area? 


A I haven't studied that particular question oo 


closely, but I must assume that the ratio--you have to co by 
cycles. 

At the very beginning they didn't have schedules. 
I'm going back into the early sixties. I would think th ^ | 
was the same attrition today on programming as there has 
been. If there is a variance, you could run inco one year 
where you had a lot of good shows com: on or one year where 
vou had a lot of bad shows. I mear, I'm sure any curve — 
not be consistent because some years you come up with all i 


failures and some years you come up with hits. It is a | 
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creative industry aná nobody knows what is going to happer 


M» 
2 


3| Q Going back again to the early days and cont.rastinc 
E i with today, has there been any chance in the way in which 
d 
5 programs are financed? | 
é : A Yes, there's a substantial way. The economi 3 i 
71 of early television were such that ít was--it was not 
2 | common to have the majors or any healthy company ask the | 
4 networks for any money for financing. N 
| 
& i They as a rule have often brought in a completed 
i} f pilot. 
o THE COURT: You are talking about producers, | E 
; programmers? | 
j THE WITNESS: I am talking about — 


who brought in a pilot. Essentially a producer unless he ! 
j 
: was like Danny Thomas or Sheldon Leonard, who had gre^t ins wit’ 
9C companies like General Foods where they were able to supp.y | 
| 


them substantial hit programming, they might have financ | 
«od ' 


their own pilots as individuals, but don't forget, even 
| then in the fifties a pilot to make would certainly cos’ 
"1 40 or 50,000 for a half hour, an hour would cost 75,000. 
| Today it costs a couple of hundred thousand dollars to make 
X | a half hour pilot and it would cost--when I left it was 
" | costing us half a million dollars to make an hour pilot. | 
! That kind of money is so substantial that it wouldi 
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take a very rich show business type individual to want to 


put up that much money without a big company behind it. 


i | 
à j But, on the other hand, when Screen Gems made | 
" 5 six or n or in those days they would make say a dozen | 
3 i pilots, they knew automatically just on the basis of nits 
` 1 and misses, and if they didn't they would fire the program 
8 head at Screen Gems. They knew out of 12 pilots, they would | 
9 gell three and since Screen Gems, a Division of Columbia | 
0 Pictures was a highly successful company, when they made | 
n 12 pilots on a budget of 3800 and they sold three or four, 
2 believe me, that developing cost was ammortized over the | 


series that were sold as part of an operating «menge. FA 


and D spends that would be an internal functioning taing 


Te r 


D 


for any industry. 
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Now, the people who made these pilots were-- 
there were approximately 25 to 30 production companies that 
made programming pilots for the network, 30. 

Now, that's a lot as compared to now because when 
you take one production company away, it is a terrible blow 
to a television program--network program executive, because 
that's one less chance to get a hit, which you really try 
for all the time, either a quality or circulation hit, but 
that number of production companies approximately were, 
off and on, in the area 25 to 30 during the maximum period 
and as far as people who were involved in making pilots, as 
produc rs who in some way got either financing some, and 
part, I am sure from the network, although we didn't like 
to do it in the early days, give money and then give up, 
lose ownership, I think we--that wasn't a decision. 

we just went in that business. 

We had on our staff producers who mad^ pilots 
for us, any number. CBS always was so dedicated to its pro- 
gramming schedule that you always hired the best pr iucr ^s 
in the industry to come and work for you because you wanted 
the best programming and they made pilots for you that they 


had no equity in necessarily but most of all they were unander 


the control of the network and financed by the network. 


Theonly deviation from that was under the star 
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system when you made a commitment to a Red Skelton, a 
Gleason, even a Kaye or a Garland, later on. You didn't mak 
a pilot normally for a star. For a star you made a commit- 
ment because you knew that Danny Kaye wasn't going to do 
dramatic roles of a serious nature and you knew that Judy 


Garland would sing some. Then you made a commitment to them 


as individuals. 


Q Staying with the pilots, then, do I gather 
that predominantly they were financed by the program pro- 
ducers themselves, rather than by the networks, although 
the networks themselves did some? 

A Our program budgets at CBS in those years, if 
CBS, which was always the leader and spent more on programmir|g 
than anybody else, considerably more, if they spent--if 
they were responsible for one-third of the program develop- 
ment budgets, I would say that the networks roughly put up 
half the money for program development in pilots and the 
industry put up the other half. 

THE COURT: What period are you talking about 

now? The fifties? 

A Iwould say it was that way during the fifties and 
continued towards the early sixties. 


Today I would say, with the small number of 


production companies, and we will get into this phenomena, 
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3234 


I would say that the networks today put up 90 per cent of 


the money for the development of pilots. 


Q las there been an increase or a reduction in the 


number of pilots? 


A There has been a dramatic drop in the number of 


pilots, as you define them in the old way. 


In the old way, they used to make, for example, 


40 or 50 situation comedies, maybe 69. 


Today the three networks may make 15 or 18. 


In the old days, we would make an hour pilot for 


12 | a dramatic show or a half hour pilot for a dramatic show. 

13 r mean everybody made a lot of half-hour pilots for dramatic 

M | shows. There are no half-hour dramatic pilots made now 

15. because there are no half-hour dramatic shows at all. 

LE Then what happened was the cost became so 

7 | exhorbitant in doing the story form pilots, a half a million, 
i 

18 


and if you had to make, as I did, often make six or eight 
9 hour-pilots, that would be five or 86, 000, 000-85, 000, 000 


20 in development just for the hour story form, which was, you 


know, a dreadful cost, and as I was starting to leave--I 
think liawaii Five-O was my first example, some very intelli- 
gent people, not myself, at Universal, convinced NBC that 


| they should make the longer story forms as pilots and call 


B ww B B 


them Movies of the Week, feature, something that annotated 
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jbe 4 Dann - direct 
that it wasn't a pilot. 

I mean, nobody at NBC announced "See our new 
pilot series next year." I mean they said, you know, 

"see Universal and NBC's joint production of this fantastic 
series of new films." 

But, in it they took ^il sorts of films that they 
had in development and then they could get six or seven 
hundred thousand dollars, maybe $750,000 for two runs of a 
pilot. 


Now, $750,000 paid by a television network to 


Universal for the pilot helped defray to a large extent the | 


terrible development costs and give the networks a very i 

intelligent basís to evaluate programming that was going on 

the är in the scheduling by having a performance first in one 

of these quote movie of the week series and the movie of the 

week series, which is now the home of all pilots done in the 
. Story form, not some but all because it ís the networks 

that are under such pressure to create the long forms and 

it is so tough that they are quite anxious to let anybody mak 

a story, whether it is a pilot or not, as long as it is 

functional. 

And I've talked to most people in the industry 


and I have said to them, Jerry or Ted or somebody, "It is a 


pilot", and they say, "I don't know if it is a pilot; could 
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be a pilot, if it works," you know, and if it doesn't 
work, it was a nice feature. 

You don't have to label it a pilot beforehand 
but vou might say to somebody, you know, Patty Duke is 
in something, we have got a start. I mean, very often, 
motion pícture companíes, if they are not what we call 
number ones, which are major stars, but, you know, people 
who are happy to be working every week, they will make a 
contract with them at the time the feature film is made 
that in the event the network orders this for series, the 
following performance, performers, director, producer, are 
available for series for a sustained period. 


THE COURT: What's the basic reason for the 


terrible increase in cost? Of course costs have risen in 


general for everything but I gather not to anything like 
the extent of the cost of production. 

Is it the elaborateness of the productions? 

A Well, that's--you unfortunately got to the most 

exciting point I would like to make at the beginning. 

THE COURT: Maybe you told me that oncein the 
past. 

THE WITNESS: I don't know, but we are going to 
work downhill from that, Judge, because as television became 


more adult and got out of the--don't forget, the people at 
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the start in television films, and today it is mostly a 
film industry, with the "B" film makers and the "C" film 
makers. 

Now, you know how dreadful Hollywood films were ir 
the sense of quality, so if we got the "B" and "C" film 
makers making Fireside Theatre or the Schlitz Playhouse in 
the early fifties, they wouldn't stand up very well in the 
archives of the modern museum, 

Now, what happened was, television started to 
create and train very able young men. I mean it was the 
Arthur Penns and the George Royhills and the Frankenheimers 
and the Norman Jewisons and as the industry became much 
more sophisticated, in the early days, in 1950, you could 
say, oh, that's a television fiim. 

I mean I don't care if it is a half hour, hour and 
a half in length, you can say that was made for television. 

Today you can't. 

Today they spend so much money and are so sophis- 
ticated that many feature films, when you consider it, they 
have spent $750,000 for an hour and a half or two hour film 
in television, that's what many, many motion picture budgets 


are. It certainly is in Europe. 


The sophistication, they reshoot, go on location, 


they are very careful and they have become dangerous in the 
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sense that they become very expert, as expert as many of 
the people in the motion picture industry. 
Second of all, the terrible crunch about the 
Union problem where they think the networks can pay anything 
and in the end they know the networks have to have programmin 
so that many of the craft unions have accelerated at the 
maximum rather than the minimum, and, remember, like all 
show business industries, there are, you know, 105,000 unions 
and, lastly, the normal calculations of the industry as far 
as raw products and everything else, but those three factors. 
The fact two factors are the most serious ones, 
of course. 
THE COURT: Thank you. 

Q Mr. Dann, there has been testimony here that 
there are on CBS television today two variety shows per week, 
the names of which escape me. 

Was there-- 

Carol Durnett and Sonny and Cher. 

Thank you sir. 

Was there once a time when variety shows featured 
more prominently in the program schedules of television 
networks? 


A Yes, the live variety form is dying, for two 


reasons: The industry essentially is moving away from the 
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live form for natural reasons and I think economic reasons 
and, second of all, you must realize that the great stars 
of television were really the great stars of radio, were 
really the great stars of the clubs, were really the stars 
of the Mountains and that if we go back far enough, the 
development individual variety talert--I happened to look 
at the Milton Berle Show, the Friars’ Roast of Milton Berle 


last night from 9 until 10 as I was p-eparing for today 


and watching just the set, and I looked at the whole roster 


of people on that--it was Lucy Ball and Jack Benny and all 


of them--they were all up there, everybody in show business | 
was there, Frank Sinatra, all those people and you realized | 
that they had all come from the clubs and burlesque and | 
the mountains and that essentially the night clubs have : 


died. 


The mountains are no longer what they were and as 
of today even harder to get to and the vaudeville housés are 


closed and the only entertainment comes from what we call 


the coffee house monology form, people who work the coffee 
houses in the monology and do, mainly, social satire.  That' 
nothing wrong, because Will Rogers did that. Certainly 


the Smouthers Brothers did that. 


But essentially today, when you realize that it 


costs an advertiser--the advertising community, for 52 weeks 
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a year one hour of variety, somewhere between 10 and | 
$12,000,000--now, if that 10 or $12,000,000 fígure holds, | 
doesn't even go up, it would be very dangerous for a network 
to schedule a performer unless they thought he was a great, 


had a real chance of success. 
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You see, back in the early days ewe would put 


on Wallie Cox in the summer, for example, in Mr. Peepers 


and he turned out to work well enough and you kept him 
and put him on in January. 

You took George Gobels show and it worked in 
the summer, so you put him on in the fall or in the January 
time. 

But we don't even -- we have two problems —— 
one, the shortage of supply is increasing because the roots 
of variety entertainment, the roots are dying. I was 
worrying about "is" dying, but they are dying and, second 
of all, the development of programming from the variety 
performers on the air is severely limited because the 
of live shows are starting to go down sc that even when you 
had a Steve Allen kind of hour variety show, where Don 
Knotts and Louis Nye and all these guys came from, or 
even Tommie Smothers -- six or seven years ago you had Gl. 
Campbell, the little fellow who ran for president, the 
comic, I don't remember him -- there was a comic on the 
show. 

But ^t any rate -- 

Q You couldn't possibly mean Dick Gregory? 
A No, he was, he had big popeyes, »ut at any rate 


he was a comic who eventually got his own situation comedy 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLANDT 7-4580 


3242 
jbb-2 Dann-direct 


The variety shows can create new variety showr, 
but first of all you have to have the variety stars. 

But that can't be the sole souroe of new variety 
programming. 

What has happened has been that, I don't think 


and Sonny & Cher, which really went on the . r, I think, 


CBS for example put on any new variety shows this year, 


in the summer, was considered just tc be a summer replace- 
ment. I may have been there. I don't remember. But 
I think that -- I know it was considered to be a big gamble 
but sinc: then, when you have a 10 or 12 million dollar 
nut to crack, you havs to be awfully sure that you can sur- 
vive. 

Now, the one place -- so you have to have a goo 
star and that is one of the reasons it is declining. 

On the other hand, live programming is very 
functional come February because you go cut auen bey 
a program that is very cheap and it is -- if you have ever 
seen the program, I don't know the list of variety shows 
that will go on this year but -- this January or February - 
but they will not be of great substance. 

We put on Hee-Haw, I think, in January or 
February. They are of secondary role in January or 
February, they are not important. They are bookkeep to 
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get through the period because a film show — you see, 
a film show takes six months or a year to ready. You 
don't know whether it is a failure. 

If you had asked me, well, shouldn't they alway 
have a show ready to go into, so why would they order fila 
shows ahead of time, instead of putting cheap varieties, 
they don't know what they are going into. And they have 
to be careful about what program ‘replaces what program. 
There has to be scheduling balance and audience. 

The var! ty shows on the networks today may be 


at a maximum. That doesn't mean that the public won't 
become so surfeited with tape or film in the traditional 
sense, I mean drama, let'a say, or situation comedy, but 

I don't think there is any reason that people will look 

at a second rate comic just because there are no other comi 
on the air in the v-"iety form. 

I thin? people will always be as particular and 
for that reason, we have seen this very sharp decline. The 
ted to be two variety, three variety shows on a night 
scmetimes. 

After all, I can remember a schedule on NBC 


Saturday night alone where we programmed variety from 7:30 
to 11:00, all live. Went for years like that, but not many 


SOUTHERN OISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 


' 
— 


jbb-4 Dann-direct 3244 


any more. 


Q Now to Sid Ceasar you have to go to the Globe 
movie house. 


A That's right. 
Q I am told, by the way, that the small comic 
who ran for president was Pat Paulson. 


^ It was. I apologize. 


— —— dl. —— ———— — — 


Q No need to. 


They are actually taped, aren't they? 

A They ure all taped, oh, yos. Variety shows 
could be made months ahead of time. It is very rare, it 
would be an accident or a sickness that would have you air 
a variety show less than three weeks separation from air 
Gate. 

I would think many shows are made months ahead 
of time 

Q In the earlier days, 10, 15 years ago, when 
a series began to run, a sit tion comedy, a dramatic 
series, whatever, in September at the annual start of the 
season, it would run for 39 weeks or 52 weeks? 

A The normal pattern -- there were some people 


* at the beginning who id not allov any repeats, no repeats. 


Q So that you would run straight through the year 


: 
b 

| You spoke of these variety shows as being live. 
| 
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with 52 now shows? 

A You would run 39 and be replaced by a program 
that the start of the 39 weeks would provide. ‘They often - 
I wouldn't say they cont:olled the time period bat osrtainly 
they had an interest in maintaining their success in that 
time period so, quote, so they often programmed the summer 
and we started off with no repeats and then we went to, 

-on the film shows, 39 and 13, and then we went to -- 

Q What do you mean by 39 and 13? 


A 39 new and 13 repeat, assuming it was 52 weeks, 


And then we went to -- there was a slow attriti 


| 
| 
| 
with a few preemptions in it. | 


that developed so that when I left the company, I know i 
that we were arguing in some cases, because the Program 
Department always wanted more new shows, as they should ha 
and theBusiness Affairs Department always wanted more 
repeats because they wanted to control their costs and — 
is that natural difference between he Program People who 
to spend whatever they would like and the Business people | 
who said you can't spend it. 

But I can remember the last di cussion I had 
with the vice-president in the charge of Business Affairs, 


and I think it was Donald Sipes at the time, who -- we 
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about 22 new and 24 repeat. 

Q Out of 46 wesks with six preemptions or somethi: 
like that? 

A Pardon me? 

Q That adds up to 46? 

A That is correct, but they put specials in to 
fill it out. 

I mean, now it is not unccamon on the original 
run to have the technical possibility of more repeats than 
new. 

There has been a very sharp decline and I think 
this was üutrenjthened -- I remember I argued fer many years 
that “he public was being -- well, I argued perhaps 
selfishly, that it would be better for the public if there 
were more new because they won't look at the other and the 
Research Department was never able to prove my point of 
view at all, that the ratings held up substantially well, 
unfortunately, with repeats and it was a sort of great 
discomfort for me and joy to the Business Department to 
their position over the years maintained and so that we 
have had a roaming repeat schedule that does not seem to 
be a deterrent to viewing. 

THE COURT: Well, could it be that the people 


who watch Channel 4 during the winter watch Channel 2 durin 
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the summer and so on? 

A That is what the Business Affairs people and 
Research say. You have, besides a loyal audience, a 
different audience, because you must realize that the peop. 
don't look at a program every week. They look at it very 
often two out of four. I think there is someone in the 
room who would be more of an expert on this than I am, Fut 
I think that in a soap opera, where they talk about great 
loyalty, women very often on an average don't look any 
more than three out of five times,so when you get to the 
nighttime,either from competitive programing or somebody 


has the measles or a wedding or something, or just a movie, 


viewing patterns are such that people, Judge, don't look 


at any program every week and that is the best, most logica 


or they have gone to sleep early, whatever it is, the | 


reason. 
The other reason is, half the people, I think, | 

forget that they saw it the first time. 

Q So that the result has been that in the 

tugging between the Business Affairs people for more new sh 

and che Programming p^ople for more new shows, the business 

people have won out? 


THE COURT: Well, to the extent indicated. 
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To the extent that they have continued to drop, 


Bow - 

Excuse me. Let me add parentheticallythat 
some of the new forms developing in network television 
require tremendous efforts from stars and under the star 
system, very often they simply can't get stars to work 
more. 

Like, when I had Peter Falk and"Trials of 
O'Brien," the distinguished English lawyer series, it was 
unsuccessful but Pater would work every week, he would have 
worked, you know, and made two series at that time. 

Now, in Colombo, well, now, he is successful; 
they would be very happy to have him make more, but he is 
now a star and you know, he has to have time to dirty his 
raincoat or whatever it is, in that time, so that -- 

Q These repeats, Mr. Dann, are they broadcast 
only in the summer or sprinkled through the year? 

A The normal tendency is to put in no repeats pri 
to the completion o* the new cycle, to maximize the 
distance between your new and repeats, except during Chris 
and sometimes Thanksgiving and New Year's week, where there 


is a feeling, both on the part of the advertisers and the 
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network, that the viewing may be lighter and as a 
consequence, that is a good place to do it. 

But I know as the number of new shows de- 
creases, I don't know if they will be able to skip New 
Year's week for a repeat because you may be new repeats 


before that on a normal pattern. 
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MR. TOPKIS: Your Honor, I am about to go 
to a new topic. Would you want to take a morning break 
or do you want to skip it today? I don't care. 

THE COURT: I am willing to skip it. Would 
like to take a break, Mr. Dann? 

THE WITNESS: No. 

THE COURT: All right. I think since we s 
a little late on the testimony anyway, we can go on. 

MR. TOPKIS: Very good. 

Q Mr. Dann, I would like to ask you some question 
now about the music which appears on television today. 
Let's talk first about the shows other than the handful of 
variety shows. Is that music predominantly music pre- 
viously created, or is it music created specifically for 
the program? 

A I think hat is music specifically created for 
the program. 

Q Predominantly you mean? 

A Yes. All theme music is created for the progr 


Q And how 1bout background music? 


A Very often usually, yes. There may be excepti 


like that, like in All In The Family, or something where 

I think the opening song of that is quite familiar. Bot 

I think that is massive mutation to normal practice. 
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Q Well, actually the All in theFamily theme 


was written for All in theFamily, and became success?ul 
as a popular melody, isn't that right? 

A I don't know that to be true. 

Q You don't know one way or the other? 

I do not know one way or the other. 

Q Now, how about onvariety shows, is music 
for such programs created for the program predominantly, 
or do they use music which has previously been written, 
standards and the like, or is there a combination of the 
two? 

A Variety shows are quite different. I thinkthe 
introduction and cloring of certain variety shows could be 
created specifically to fit the animation and everything 
else they are doing to tell the story of the star. 

At the start. But normally the music on the 
variety show is music that has been written previcitsly 
and selected. 

Q Now down throug h the years of course CBS has 
been engaged in contractual negotiations with ASCAP. 

You were awaDe of that during the years you were with CBS? 

A Yes, and at NBC. 


Q And at NBC. Could you describe for us how, 
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as a program scout, you thought of ASCAP and your network 
relations with it? 

MR. HRUSKA: I object, your Honor. It isa 
question which calls for an answer which if given would be 
irrelevant in this case. 

THE COURT: I thinkthe question is somewhat 1 
unmanageable, Mr. Topkis. 

MR. TOPKIS: Perhaps so,your Honor. 

ASCAP, of course, is a clearing house in a sense, 

You understand my use of that term? 

I do. 

Does network television use such clearing house 
functions in other contexts? 

A Yes,I think that the functiou that I saw ASCAP 
performing was a massive clearing house for the music that 
went on the air. And I think that to me was similar to 
getting, I don't know if it is a good example or one that 
you don't like, but giving worldwide news from the AP or 


something. It was a service, or a functioning orcarization 


that was set up to supply us with what -- on the simplest 


basis -- for our needs. Our assignment was to make the 
programs. 
MR. HRUSKA: For the record, your donor, i would 


move to strike that ansver. I think it is irrelevant. 
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There is no proper foundation for it. I don't think Mr. 
Dann's expertise covers the subject. 


THE COURT: Overruled. 


— —— —— Y ——A ̃ — 


Q Mr. Dann,you were aware that CBS had a 
blanket license agreement with ASCAP or were you not? 

A I was. 

Q You were, sir? 


A I was,yes. 


Q Were you aware that there was a per program for“ 


of license which CBS might have sought from ASCAP, or BMI^ 

A I was. 

Q Did you have any responsibility for participat: 
in the decision, or for making a recommendation in connection 
with the decision to choose a blanket rather than a per 
program form of license or for that matter direct licensinc. 

A I did not. 

Q Before this lawsuit began, Mr. Dann -- incident- 
ally, were you advised that this lawsuit was going to 
be begun? 

A Personally, you mean? 

Q By this lawsuit, of course I mean an ac on 
entitled CBS against ASCAP, by December 31, 1969. 

THE COURT: I don't know what the relevance 


is, but in any event are you asking whether he persor3lly 
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MR. TOPKIS: Yes. 

MR. ERUSKA: I do object with regard to rele- 
vancy, your Honor. 

THE COURT: What difference does it make? 

MR. TOPKIS: Well, that -- 

THE COURT: I mean I know everything was 
telescoped within a few weeks anyway. 

MR. TOPKIS: No, no, that is not my point. 
point ig that this was a decision that was made by the 
Business Affairs people and not by the people charged with 
programming. At least I believe tuat. 

THE COURT: Well, to the extent that that may 
be relevant, I will allow Mr. Dann to ansver. 

Were you advised in advance of the bringing 
of this suit, that the suit would be brought? If you can 
recall. 

THE WITNESS: I am sure I was. It is not poss- 
ible I was not. 

THE COURT: It is because of your firm 


assumption of that fact that -- 


THE WITNESS: Well, my office adjoined the vice- , 


president in charge of Business Affairs and we were in 
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hourly contact on so many issues, that I know that I was a 
the -- if the question is did I know the specific suit | 
was going to be brought at a certain time -- | 
THE COURT: I guess more to the point really : 
of Mr. Topkis' inquiry, if it has relevance, is were you ! 
consulted ag to whether it ought to be brought. 
MR. TOPKIS: That is exactly what it is. 
THE WITNESS: No, I was not consulted as to 
whather or not it should be brought about. 
Q Ani if Columbia Television Network as a result 
of this suit, or otherwise, wound up in a situation where 
it was dealing directly from using performing rights with 
composers or publishers, or with its program producers 
in connection with their dealings with composers and pub- 
lishers, who would have been the person at CTN r. "nsible 
for such dealings? 
THE COURT: The licensing music directly? 
MR. TOPKIS: Yes. | 
MR. HRUSKA: Could I have the question read back, 
your Honor? | i 
THE CORT: Yes. | 
(Question read.) 


MR. HRUSKA: I object to the form of the 
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| 

| 

SOUTHERN DISTRICT COURT REPORTERS 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLAND? 7-458) 


y cmb Dana-direct 3256 


THE COURT: Do you understand the question? i 

THE WITNESS: Yes. 

THE COURT: All right, I will allow him to angwez. 
You mean a person filling what job, I take it. 

MR. TOPKIS: Yes. 

A The person who dealt with -- excuse me. * 
don't understand the question because I don't understand 
what kind of music we are dealing with. 

THE COURT: All right. 

Q All right, let's break it down. Let's take 
a variety show first. In the event that -- well, when the | 
budget was made up for a variety show would you be the person 


at CTN who negotiated out the details of that budget with the 


producer of the variety show? 


A No. 

Q Would it have been someone under your concrol? 
A No. 

Q That would have been the responsibility of 


anotber part of CTN? 


A Business Affairs Departzent historically deais 


with the agent and the business manager representing the -- | 


2 


the producer or the director. | 
Q so that you had — that would have been Mr. | 

j 

| 
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Sipes' function? 

A It would be in his department. 

Q Right. And the -- 

A But the figure paid to -- by Mr. Sipes for 
the whole package would usually be discussed with me, for 
the whole program, individual program I mean, when Tc: 
Dickie Smothers, or Carol Burnett, or even Steve Lawrence 
and Edyie Gorme came in with their budget and say wanted 
$150,000 or $160,000, Donald, before him Sal Iannucci, ana 
before him Spencer Harrison, would say to me, th 2 guys 
wants $155,000, do you think it is worth it? And it would i 
be my function to determine at what was the make c "Teak 
point of the negotiation. 

So I always -- let me put it this way: dy 
ever lost a star I wanted in the history of CBS Tele. ion 
which I always looked upon as a great tribute to the 
dexterity of this business affairs department. 

But at the same time if we had ever lost one 
performer because of a business negotiation, I think I wou 
have been very upset. 

Q So you would not be concerned with t. 


specific items in the budget but you would be concerned wi 


the total? 
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A Only interested in -~ I was only interested | 
in getting the program I ordered and the producer having * 
flexibility and the ability to create the most successful | 


t 


show possible., 

Q There has been testimony here, Mr. Dann, by soma 
producers, Messrs.Wright,Vincent and Sunga. Are those — 
familiar to you? 


A I was not aware that they were producers. 


A Unit managers, assistant producers, b-siness 
managers. 


Q All right. Wow, those gentlemen testified 


| 
1 
i 
| 
Q How would you describe then, sir? 
| 
t 
t 


collectively, I suggest to you, and if I am wrong I am sure ö 
I will be corrected, about their possible functioning 
under a per use system. Are you familiar with the term, a 
per use system? 

I am. 


As a matter of fact, have you read their testi- 


I have. 

They tectified that they would expect, under a 
per use system , that CBS would supply program producers -- | 
and they were talking about the variety shows that they 
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for music, and that on occasion when they needed extra 


t 
produce -- with sufficient money to buy performance rights | 
| 
! 
i 
money for a particular song or something like that they i 

1 


would be able to get it fromCBS. Do you recall that testi- 
Nothing the three men I -- I remenber the testi- 


Yes, sir. 


| 


Is there 4 question to -- 

Do you agree with that or disagree? 

I disagree with it. I think that the CBS 
Business affairs department when it agreed upon a program 
price, that program price was fixed, and — 

THE COURT: You mean you disagree with the 
extra money -- 

THE WITNESS: I would have to approve extra 
money. I would be the one under normal circumstances -- 
first of all, I don't think that any of these three men 
would ever contact CBS to ask for money. They were not the 
executives in charge. It would go back to the producer 
and the producer would go to the agent and the agent would 
have to come in and see sowebody of rather high level to 


say I want to change the deal. So I think that their 
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testimony to me seems a little out of order to say if they 
needed something extra they would come back and ask somebod: 
for it. We didn't operate like that at the network. | 
| 


Now, there were exceptions where a rtar insisted 


People had to live by agreements. 


that he needed a superstar, or there was an accident, or 
we didn't like a film and had it reshot for very logical | 
reasons, the network would very often assume financial | 
responsibilities for programming. | 

Something like you are talking about just would | 
not be dealt with -- first of all it is a small item end | 


you must realize these -- as intelligent men that when you | 
have a major multiple dollar deal with a company you don't | 
come back for 500 or a thousand or five thousand or three 


thousand. It just isn't logical. You come back for you 
know es they say in the business, don't use up your welcome . 
I mean you come back for a very big substantial thing. 
But as a regular procedure you would never come | 
to anybody unless it was damned important. | 
Q So you would not expect that there would be | 
running back and forth on Madison Avenue to get extra money ` 
for particular songs? : 


A I am sure the record -- 
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line of testimony. We have had -- 
THE COURT: To the line of testimony? 
MR. ‘HRUSKA: Yes, sir. 
THE COURT: Why? 
MR. HRUSKA: And specifically this cuestion. 


THE COURT: Well, the question is perhaps a son 


1 
t 


what subjective characterization of what the witness earlier 
said. But why the line of testimony? | 

MR. HRUSKA: Specifically, your Honor, because ; 
the witness is being asked whether he would expect producers 
to come forward with requests of this nature, and whether 


he would expect CBS people in the Business Affairs and 


| 
i 
{ 
i 


Program Departnent to honor those requests. We have had 
testimony regarding specific instances in which the pe~>le 
involved did in fact come to the Business Affairs Depart- 
ment, particularly in a transactional context -- 

THE COURT: Do you thinkthat proves it con- 
clusively so that the defendants can't bring out te.cimony 
to the contrary? 

MR. HRUSKA: No, my point,your Honor, is that 
testimony regarding what Mr.Dann would expect to occu 
is irrelevant particularly in view of the fact that we 


have had testimony regarding what has in fact occurre. 
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THE COURT: Well, that may be a very good 


argument as to the probative value of the testimony, but 


it doesn't seem to me the line of questioning is is 
i 
i 
H 


The objection is overruled. 

Q Well, Mr. Dann, there s testimony, it is per- 
fectly true, you doubtless recall it, on one occasion the 
Carol Burnett Show got an additional allowance of$25,000 
so that they could go off to Australia to film a program 
there and help open the great new Australian opera house. 

Do you recall that testimony? 

A I do. Excuse me, is it proper for me to ask 
if trat was your question? 

THE COURT: No, he is just asking you whether 
you remember that testimony? 


A Oh, yes, I do. I do. 
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Q Were instances such as that as rare as hens teeth 
or as common as human teeth? 


MR. HRUSKA: I object to the form of the question.! 


THE COURT: Overruled. 

A They are rare, but the travelling of a special 
orogram--of a star--that kind of a request which comes under 
'please the star" category, when you have a major star 
Jho wants--and this getsback to the point I just made, a 
big one, not a little request, like I consider $25,000 an 
adequate sum, they would normally give that to Miss Burnett, 
Mr. Skelton, Mr. Jackie Gleason, even more when they want a 
favor. 

And this lady wanted to go to Australia, Cr is 
rightly very proud of the Carol Burnett Show and is ve- 
proud of their relationship in supplying the program tc 
Australia and I am sure that the whole company was deli 
to have her go to Australia as a most able representzti: 
for CBS. 

And they would do something like that. They 
often gave the West Coast stars one or two trips to ew York. 
It was done on two bases. One that the West Coast star 
requested it and number two it was due to the fact they 


very often got people in New York who were very productive 


for making the program more successful. But these bi.-gets 
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2 for transportation were never in the original deal, never. 


I mean you never got an item, $30,000 for two remotes in 


4 New York, or Australia something like that. | 
5 Because those are all trade off deals with the 
4 f airlines, with the hotels, with--let's face it, ABC on | 
7 1 Australia, I am sure that Graham White who heads that paid e | 


lot of their expenses because obviously this $25,000 figure 


* = 


to Carol Burnett was a tiny, miniscule part. That must have 
cost them $250,000 to go to Australia. Now where did the | 
other two and a cuarter come from? That came from--I don't 
on, United Airlines, Pan American, Australia Tourist 
* 1 Office. You name it. i 
Q So that you would think it possible that on rare 
occasions with something special like that variety show, 


they could obtain an additional fund? 


A Yes, provided the variety show was successful. 
? |. Or failing, either one. 
G 
5 4 Q Now there are two variety shows on CBS network 


^ f television this week. Let's talk about all the rest of 
a programs, the soap operas, the situation comodies, the 


dramatic shows and so on. 


d Would you envisage it as conceivable that | 

dá per use world that a producer wanting to get some special : 

2 ' music written for a particular week's program would come +o 
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CBS and get a special allowance for background music? 
A For an existing series? 
Q Yes. 
I wouldn't think so. No. The answer is no. 
Have you ever heard of a producer of a-- 
MR. TOPKIS: Let me formulate it this way: 
Q Again referring to the testimony of Messrs 


Wright, Vincent and Sunda, you recall that chey uniformly 


testified that they liked making what are called, I believe ir 


the industrv, trade cffs. 

And that they thought that their capacity for 
making trade offs would be enhanced if they had additionzi 
money to play within the form of an allowance in their 
budget for music. 

Do you remember that testimony? 

A I do. I don't understand their use of th? werd 
trade offs. 
Q What do you mean, sir? 


A What do you mean by trade offs? 


Q Well, they said, as I recall their testimony, that! 


if they had money in the budget for music and money in the 


budget for scenery, one week they could use most of the 


combined monies for scenery and another week they could use 


most of the combined budget for music and thus wher :hey 


8 
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wanted to emphasize scenery as a creative matter they could, 
and when they wanted to emphasize music as a creative 
matter they could, and so they would have greater creative 
flexibility. 

If they had an additional item in the! budget 
for music. Do you remember that testimony? 

A I do. 


Do you agree with it? 


A It would be--if you start from the premise that-- 


You must krow how a variety show comes into being a: planned 
every week. 

A variety shows is planned around who are the 
stars, plus the fact--this is rather important I think to 
your discussion, national work like this, there is rot a 
strange one, except maybe something like Hee-liaw or Laugh- 
In, where it is a mechanical difference, but the variet 
shows in question, Danny Kaye--I mean Sonny and Cher, and 
Carol Burnett, Joe Hamilton's the executive, the produce: of 
that show, Bob llenry I think--no, I forget who row is the 
producer, but Joe is the executive producer, Arnie Rosen I 
guess is the producer now, he was the head writer but that 
proves my point. 

Arnie Rosen is the producer head writer, Arnie 
Rosen looks at his--remember, a variety show is planne? 2nd 
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produced in about seven stages. There is the booking 
stage, there is a rehersal stage, there is the assignment of 
sketches, re-write, post-production. I mean if you look n 
in a producer's office it looks like a factory production 
board and there are six or seven different levels of the 
production. 

But ahead of everything else first is the booking, 
because when you have Rex larrison on, first it is Judge versus 


Judge. Fred Muggs must plan a different kind of show. 


i 
{ 
1 


And if you have a singer on versus Don Rickels that is a dif- 
ferent kind of a show. 

THE COURT: By the booking you mean the star? 

THE WITNESS: The stars. On a variety show the 
flavor and the context of the show is entirely determine: 
by the sar. And once that star is set the producer then, 
or the head writer like Arnie Rosen of the Carol Burnett 
show calls the 12 neurotic writers into the room and he makes 
assignments and he says--these -hree guys do the monologue, 
and three other guys, you do the big sketch, say there are 
three sketches, and there is one guy who always does say 
Carol Burnett's closing, or her questions from the audi ce, 
whatever it is, it becomes very specialized. These wri’ 
go out and work. They don't know anything about scenery 
con't know anything about music, they don't know anything 
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about anything else except writing the heart of the 
zhat's comedy. 

Now, at the same time the producer then sit: 
jovn and talks to the chcreographer, Peter Gennaro, or 
John Butler or something like that. 

And he then discusses what Carol likes to c» 


is her show, or what she's done enough of, 0 


ee ne di 
cause Le AS ite: 


somethina he wants to do which she hates. Then ho 
then when the guest star comes in they teli hin 
nat Ło do from stop to--from the start to the bo:-tc 


Now, in the old days the biggest stars i ad to 


ry '"in't coming on until we get this or that. That's 

tty well gone. Because the day of having Doris ev do, 
, that big song she sings, or Diana Durban, or unat- 

2t is gone, we are now in a producer's concer Lled 
zie ust like in the movies. People do--Dusti eof fimar 

hat he is told to do. We is not that big a ster re 

„ Otto Preminger or Don Mangowitz or Fred Zinreman 

t (nts.  Tney will just get another bey whote Gu 
a Cre ut. So it is not a big problem. The star system 


I mean vou wouldn't expect Carol Lawrence to come oi: anc ao 


wn 
Q 


ha Covotte.che'll do what she des in a very jooc i V. 


Oo: 
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she will bring together something she wants to do. But 


it must be in the context of the show. But there are a 


— — 


number of forces that are in play, but the controlling factor 


which is the giant one, is the interest of the star whose 


show it is, and the preducer. Because as is in variety 
shows, the real stars, the trade off--the word trade off as 
used in the business is I will go on your show, you ccome n 
ny show. 

But when I come on your show I will do what you 

You come on my show you do what I want because it is 

ny show. 

Because it is like in being at my house we have te 
eat at 6, I will go to you~ house we will eat at 9. That's 


the custom and useage in the business. You do your own thinc: 


cn your oun show. And you watch the variety shows, the 


variety shows are mainly trade offs. Whether it is a situa- 


tion comedy or anything eise you wouldn't go on a situation 
comedy where they very often gc now, bariety stars and do 
what they are going to do. They are not going to brea. 
out in Old Man River, they will do what the script 
ires. 
And the same thing happenson the variety hours. 
THE COURT: How does that relate to the que.t on? 


THE WITNESS: The question has to do with the i...t| 
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that when they come in to do the show the pre-concei ved 
planning at the heart of the story editor and the writers 
and the requirements of the star and the requirements of tha 
specific show, the mechanics of it, determine the content 

of the show. 


Content of the show is not determined ky any 


single aproduction limit ever. That's the last thing they 


get to. 

So if they go over on music a little th s week 
they will make it up next week. If you go over on : v 
this week it is less next week. If you need more dai 
this week you cut back. But essentially--that's done 
times, I mean by that by music I am talking Hout 15 t. 
instead of five trumpets. I am not talking a:*ut whethe 
you use a particular tune or anything like that but the 
number of performers sometimes is determined br de show 
itself. 

But there is complete flexibility for tho: 
people always to do exactly what they want to do for tns 
writers because the writers always have enough money 
writers can do whatever they want. There is never a 
for the writers creating exactly the show they want. 

Q Do I understand you to say, Mr. Dann, that in yc 


MR. TOPKIS: Strike that. 
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Q Mr. Dann, let's leave the two specials for s 
moment and come to--I'm sorry, the two variety shows for a 
minute and come to specials. 

There are a number of specials as they are 
called in the trade that involve music, broadcast on 
television networks these days, aren't there? 

Yes. 


Something like the Prank Sinatra Show the other 


Yes. 
Or another, Liza Minnelli Show, something like 
that? They are both specials? 

A Yes. 

Q Now, when such programs are sold they are scld 
on a budget? 

A Yes. 

Q Would you expect that the program producer in a 
per use .^rld would come back to CBS and say I want sone 
more money for a song? 

A In my 20 years I have never heard that. 

Q Well you wouldn't have had to in your 20 years 


because you were operating under a blanket license. I am 


asking you now about this hypothetica. "ld in which we are 


dealing in this lawsuit. Would you expect that a producer 
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of such a special who would have I suppose a budge‘? 


A The average special costs 450 and $700,000, and 
that would be his budget for the show. Or his sales price toi 
the network. i 

Q And it is sold to the network for a firm priver 

A Sometimes to a client, but always vo ~.. 
other on a fimn basis. Networks are inclined to be more 
lenient sometimes in dealing with a supplier than clients. 
Clients and agencies when they make a deal are quite--that's | 
the deal that--the advertiser sees if we bought it at this 
price that is it. Networks on rare occasion, not only 
specials though, that it is different. Specials would be a i 
fixed price. And if you lose--and we have known people for 
one reason or another to go over budgets, producti» or 
something. The price is fixed. Not subject to renec^tiatior: 


or repricing. 


Q That is so far as the network is concerned? 


A Absoiutely. 
THE COURT: You sav the price ranges between 450 
and 700,000? 
You named both figures, is that the range? 
THE WITNESS: Yes, sir. 
Q Mr. Dann, there has been testimony here by Mr. 


Sipes--and you have read Mr. Sipe's testimony? 


—— d — Ó cc a Tee (m 


SOUTHERN DISTR!CT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SUARE, N.Y., N.Y. 10007 TELEPHONE: COF ‘LAND 7-4580 


Dann - direct 

I have. 

You recall he testified that if CBS tried to 
obtain music rights, music performance rights directly 
from the copywrite proprietors, writers or publishers, 
he would expect that they would be disinclined, to use his 
term, to deal with CBS. 

Do you recall that testimony? 

A do. 

Q Mr. Dann, in all your years with CBS did you ever 
encounter anyone who expressed any disinc'inatioa to deai 
vith CBS? 

MR. HRUSKA: I object, your F ^or. I think it TY 
irrelevant. 

THE COURT: Well, I think for the reason that 
you pointed out in one of your earlier quescions that „ 
have kappened under a planket license, it is unlikely, but 1 
will allow you to ask. 

Forgive me your Honor, my question 
is much broader than music. 

MR. HRUSK That is why I am objecting to it, 
your Honor. 

MR. TOPKIS: I think that is exact.y its catin, 


The idea that anybody-- 


| 

? 

| 
.| 


THE COURT: I might say that if you are suggesti 


UNITED STATES COURT HOUSE 


| 
SOUTHERN DISTRICT COURT REPORTERS | 
| 
For zv S uE. N.Y., N.Y. 10007 — TELEPHONE: CORTLAND 7-4580 | 


9 


E 


tu Ter T. TCU 


zt 


E 


came 12 Dann - direct 3274 

that Mr. Sipes testimony should be determine to mean they 

w .e disinclined to deal with CBS because, for example, 
there was something about CBS they didn't like, or the 
people or something of that sort, I didn't get that feeling. 
I will be glad to look at the testimony. 

MR. TOPKIS: No, no. His testimony was that he 
was fearful, I think he said, that songwriters and publishers’ 
would be disinclined to deal with CBS. And he said that's 
the only reason direct: licensing wouldn't work. 


MR. URUSKA: I object, your Honor. I don't think 


| 


i 
that's a really good characterization of the-- : 


THE COURT: Well, putting aside the characteriza- 


| 
1 
} 
t 
| 
I 
| 


tion, I don't want to spend a lot of time here and I may 


allow the answer to the question, but I must say that t 8 


about what's happened in the past under a system entire | 
different from what is being posed doesn't seem to mo te 
of very much probati: value. If you want to ask Mr. Dar 
whether under the same circumstance put to Mr. Sipes his view 
would differ as to what the result would be, I think that 
wculd be meaningful to me. 
MR, TOPKIS: Very fine. : 

Q Mr. Dann, if CBS were to attempt to license music | 
performance rights directly by dealing with copywrite | 
proprietors, composers, publishers, for its ‘backgrow. | 
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theme music or previously composed music as for variety 


j 
: 
shows, would you expect that the writers and publishers wouldj 
| 
be inclined or disinclined to deal with CBS? | 

A I think they would be inclined to deal with | 


CBS. | 
THE COURT: I think it would be worthwhile ro. | 
„of us to know why you feel that way, Mr. Dann. 

Q Yes. 

A Speaking as a program man my whole life is dealing’ 
with creative people, directors, writers, producers, composers. 
And when I deal with them I know more than anything else they 
want to get their materials used. 

An actress wants to work, a director wants to 
direct, a writer wants to write and the composers that I 
have dealt with over the years, the Moose Charlop, who did 
Peter Pan, but even the big ones like Frar) Lesser and J"''^ 
Stvne, Irving Berlin, Van Hussan and Kahn, those very 
powerful men all realized the importance of network tele- 
widens and-- 

MR. HRUSKA: I move to strike that, your Honor. 


I think that is based on hearsay. 


— — 2 — — — 
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MR. HRUSKA: I move to strike that, your doncr. 
I think that it is based on hearsay. 

THE COURT: Mr. Dann is giving his impression, 
his reasons for l.aving stated his opinion. I won't 
take it as gospel truth. 

A In my discussions with Irving Berlin, in my dis- 
cussions with Frank Loesser,in my discussions with Julie 
Styne. inmy discussions with Van Heusen and Kahn, in my dis- 
cussions with Moose Sharlap, I have always found then 
intensely eager to have their works performed on the air 
as quickly as possible, that existed, and I always tcund 
them unless they were buf, on another assignment or not 
interested in your vroject creatively, willing and anxious | 
to talk business. 

Now, the lesser important composers that I dealt i 
with who obviously are usually out of work, most of the 
tine -- the average composer is not working for anybody 
at the time, the average writer is not working, the average i 
director is aot working, tie average actor is not working. 


The creative world is out of work most of tne 


—— — 2 


¥ 

i time. So when you go to the lesser lights -- you don't gu 
to them. They find out you are looking, you can't keep 

j 


á ^i them out of the office. The problem is to keep their agents! 


and publishers and everybody away from you. They are also 
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available and anxious because they want to -- you know, 
most of all they want to work. 

The hig powerful ones who are in the movies, the 
well known ones to any degree or who have done work on 
Broadway -- I will give you an example. When ifoose oua. . 
had Peter Pan he did it in San Francisco and L.A. for 
11 -- 5d Lester, the Los Angeles San Francisco Light Opera 
Company, nobody knew about Peter Pan before it came in. 
They knew about Peter Pan. They thought it was no music. 

THE COURT: Was that the Mary Martin? 

THE WITNESS:Yes. When Mary did it on television, 
the whole new world opened for Moose. He wanted to be on 
television all the time. I remember Julie Styne cdling 
me over to his office three times a year to try to 
get Christmas and holidays shows on. Irving Berlin always 
wanted a special show done about his r':sic. He loved it. 
He thought he should share it with the world. It wasn't 
just money and anything else. It had to do with the 
fact that music composers -- if you fill this courtroom, 
which I pray you don't with them, they are a very strange 
group. They are intensely devoted to their art. 

I suppose if you took all of our cómposers and 
put Beethoven and Chopin and some of the fellows together, 


it wouldn't be such a normal group emotionally. They are 
SOUTHERN imr: COURT REPORTERS 
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driven to create and have their works presented. When you 
give them an assignment, even having theme music -- when 
we started one serier, CBS Playhouse or something, and CBS 
Playhouse the network wae very proud of, we went to Aaron 


Copeland to do the them , for a Brancusi show on 2 


pedestal that was revolvinu. Aaron Copeland was -- I forget, 


somebody in the courtroom will I am sure correct me. I i 

i 
know that he was only anxious to write them music, to go 
behind the credits. That is Aaron Copeland, a man of 
certainly front ranks of American composers. 

I am trying to establish the fact that the 
thrust of those who create music is to see their works 
performed and have the challenge of working. It would be 
difficult for me to believe that a composer will ever say 
or his representatives, forget it, we don't want to do 
businesu with you. 

THE COULf: I understand your reaction to the 
general proposition. I am not sure whether we placed any 
conditions in the question or whether Mr. Topkis did last 
time. 

I am going to place a condition now. Supposing 
CTN or CBS, whatever you call it, no longer operates 


through ASCAP, whether it cancelled its contract or whatever,’ 


but NCB and ABC continued to clear through ASCAP, do you 
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think these composers would be more likely to go to ABC 
and NBC with their music and to forget CBS? 

THE COURT: Practically, Judge, all music is 
requested. You don't -- these aren't men walking around 
with attache cases full of music. 95 -- there must be a 
percentage here that must be more competent than mine. They 
eithermake music they have created available to whoever 
wants it, and they can make it available to whoever they 


want to. 


EE nnm d 


You can have Old Man River sung on two networks at 
the same time opposite each other, you can have theme music 
opposite one of their times I understand what you are 
saying, it doesn't make any difference if one network is 
operating one way and another way because all a con oser 
has te do is to say yes or no, he is not going to say no to a! 
network because they have to clear it through ASCAP. 

I don't think so. 

THE COURT: All right. 

You have described generalities, Mr. Dann. 

Let me focur on a particular -- you did mcntion 


Aaron Copeland, of course. Let me urge you to focus on 


theme and background writers generally, the composers who write 


such music. Would you expect ther to behave in the same 


way that you lave just described? 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, M. V., N. V. 10007 TELEPHONE; CORTLANDT 


fa m 
FE a Be AES" Caso o :8 


>N + - 
4 — "^ . $ 
SSS a a Te 


B > 


gabr 5 Dann-direct 


A People who write music on assignment are either out 


of work or don't have the right to write something at all 
unless they accept an assignment from the producer. For 
a producer -- for a composer not towrite theme music means 
that either he has to go and do something else or he har tc 
give this an opportunity. I have tried to establish that 


the essential thrust of a creative person, any place, is t» 


create and perform particularly with the composer. So what- | 


ever role you are talking about, if you make it more com- 
mercial in the sense of less creative by having to write 
theme music for Mannix, which is some sort of a violent 
beat of drums and racing, I think even then the composer 
takes that as a very serious challenge to write something 
he likes. He sits down and he knocks out something ove” 
a period of weeks that he and tie producer together and the 
people on the staff like. The way it works, you see, they 
call somebody in, they may call two or three people in. 

Q Composers you mean? 


A Composers and they talk to them about doing i‘. 


Rest d 


You just dont' get suddenly to do it. You call the different . 


composers in and the guy that hits it ge.s it. You have 
three different themes written. I have known a lot of 
themes that didn't get on the air. When it doesn't get 


on, they pick th. one:that does get on. Then they work 
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with them and they make tnem redo it, tighten it up, put more' 


snare drums or something else. They often work very 

closely together withthe creative group. You must re- 

member in a show like -- a show that has a producer or a 
director and a musical conductor -- every show has a musical 
conductor. You take someone like Mort Lindsey who did -- ar- 
ranged the music for Sound of Music. Mort is on Burnett or 
Griffin. When a composer comes in, they sit and talk in a wcrlà 
you don't know about. very show has a number of musically 
trained people. That is why we have such good music 

usually. 

They get with the sound engineers. It is a 
process that goes on for weeks. Sometimes they give birth 
and sometimes th-y don't. The challenge isn't the business 
arrangements, it is the creative ones. 

Q There has beer a suggestion voiced here, 
Mr.Dann, that CBS might lose star performers if the star 
performers couldn't sing what they wanted to sing. 

Do you agree or disagree vith that expectation? 

A I don't understand the question. Lose star 


performers from what and under what circumstances and where? 


PLATTS MUSUAOEP 


Te 


Q I think there was a suggestion that if Steve 


Mp 


Lawrence couldn't sing the song that he wanted to sing, you 


might not be able to get Steve Lawrence to perform on CBS 
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On what? 
On a Burnett show or another variety show. 
A Only time -- you have two times in booking a star, 
a single star -- I apologize. I have to answer by explain- 
ing. 
Q Please. 


A The two times you cannot have a variety star -- you | 


© 


don't have complete freedom with a variety star is if you 


3 


require him to do a specific song, he will balk, one 


- 
- 


particular song sometimes that he doesn't like to do because 


he says it will make him look bad, or the other side you get 


- 
I 


l 
| 
into trouble is when he wants to sing a new release, Aside ! 
! 


LN 


from that -- I mean, if you know Steve Lawrence or any singer. 


a 


i 
he sings 600 songs a night in a nightclub, 1200 in the shower . 


t 


e 


He doesn't care. He never sings anything that doesn't please 


| 
| 
„ 
: 
i 
4 
j 
1 
1 


him or makes him look bad. | 

un the other hand, I have known of times in early 
television, not now, I have already established the ground 
rules, and I don't want to bore you with ic, of how one goes 
on à variety show. 

in early days the Supremes or a particular musical i 
act would go on only on the basis that they could plug their 
new record. That is the time they have control. To sing | 


their new song they will say I will give you one stanc. 
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but I want my new release. I think that was probably 
true on the Sullivai show very often where Ed was 


very wonderful to all performs. He always let them do what 


a e > 


they wanted. It perhaps explains the nature of the show. 
He also let the stars do what they wanted. He only concerned : 
himself with one thing, poor taste. The performer would not 
be lost today from television because he anted to sing 
a song, and Carol Burnett said you can't sing | . song and 
they would fly off in a huff, that doesn't happen now. 

The big probler is whether she is going to do the 
d whole show. You have today on variety shows if you look al 
i them, the guest star works the whole show. It is a rather 
t substantial effort. They don't do walk-ons unless it is 
| a gag. So it doesn't ever rest upon a piece of musical 
materia). It rests upon perhaps the -- something they don't 
want t duo. they don't like working with the other guest 
start or something. 

I think the boys who you had testifying on this who: 
I know are quite close tco the variety singing picture, would | 


D 


have to go back to the archives of television nowto sub- 


1 
i 


stantiate the position that you are going to lose a singer | 


because he can't sing a particular song. I :nink that would: 
| 


be wrong. 


25 i 


Q M Dann, the sentiment has been expressed 
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i 


j 
here that CPS is an extraordinarii, efticient and imaginative} 


operation. Woul you agree with that statement? 
A The best. 
Q Would you agree if there were some problem in 


establishing machinery for direct licensing of music per- 


formance rights CBS could somehow or another adopt its talent 


to cope with that problem? 
A That is a difficult question to answer. 
MR. HRUSKA: Can I have that read back, your 
Honor. 


THE COUR": he already indicated he can't answer 


Q It has been suggested here, Mr. Dann, that there 
is no rachinery available toda; whe seby ausic performance 
right; could be licensed directly by negotiations between 
CBS and composers or publish-rs? 

Were CBS to daci co seek to license music per- 
formance 119 La directly, would you expect based on your 
knowledge of CBS' problem solving capacity that it could 
get some machinery created? 

MR. HRUSKA: I object, your Honor. I doa't think 
there has been any foundation for this. 

THE COURT: I think youhave to ask Mr. Dann what 
thought he hasgiven, whether he studied it and so on. 
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I don't doubt that he cculd have a broad opinion. I don't 


think it would mean very uch unless he is given specific 


thought to the probiem. 


A I have given nc thought to the specific problem 
of implementing direct licensing of the composer at all. 
Q Very good, sir. 
Mr. Dann, did you read Mr. Sipes -estimony about 


programs in the can and *he problem that they "would create, 


A I did, but I -- 


E 


Q Are you having trouble reco?'lectir it? 

A I would like to be accurate I wouldli:e t» be 
refreshed. 

Q I believe he testified that one barrier to CBS' 
going onto a direct licensing basis, that is to say dealing 
with composers and authors for music directly wouid be that 
CBS now has ir. the can an inventory valued at approximately 
$100 million worth of programs which have already been 
filmed which contain music and that if CBS had to go to the 
copyright proprietors today and obtain the right to perform 
chat music by negotiation, the copyright proprietors would 
nold up CBS. 

Do you remember that testimony? 


A I do. 
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L] 
i 
Q Do you share Mr. Sipes' expectation that the copy- 
right proprietors would hold up CBS? 


A I read Mr. Sipes' testimony, I did not see any 


reason pointed out as to why the composer and his representa- 


tives wculdn't like to have more exposure of his creative 
works and more income. If neither one of those reasons can 
be answered, I see no reason why there would be anything but 
the minimum of difficulty in coming to an agreement because 
either CBS' television netWOrk has the right to play his musi 
and has the right to pay him money for it or nobody gets to 
see it or hear it. It is as they say "the only crap game 


in town" and i would think that -- quite the contrary, that a 


composer and his representatives would be quite anxious to 
negotiate with dispatch additional performance rights. I 
am trying to say the problem of negotiating additional 
performance rights has always been lcoked upon I thought 
by any create person as a very pleasant meaning. 

Q There was testimony also that commercials, 
filmed commerci^-ls also are in the can in large number anc 
some of them contain music, and that too would create 
a problem because the proprietors of the copyrights of that 
music would hold up CBS if it sought to obtain performance 
rights by direct hegotiations. 

A That would be even I think less accurate than 
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my -- than the previous point because, first of all, most 

3 commercials have a six to nine month longevity, maximum 
k 
k 


of a year, with the result that -- by the tíme you 
came to some sort of a decision as to a date, when they 
didn't no longer have the rights, that would be used up. 
But the second point is that in many, many cases when it is 
nyamusic of importance, the advertiser always in the -- they 
make the original deal, they own it. Coca Cola, Pesi Cola, 
United Airlines, they are not going to get into any more 
negotiations with the composer. They make that deal straigh 
away and own it. No agency of any responsibility or client, 
very sophisticated, intelligent people, having nothing to do 
with the problems of this court, would let themselves 
exposed to this problem. 
So I think if you went back you would not find it. 
The third thing is, if that commercial is not 
used because the composer doesn't want it done, that com- 
mercial is never used again. You know what? Every advertis 
has some commercials he either will substitute music or 
he won't use it. The only one who will suifer will be the 


composer. I think there is less momentum there on the part 


of the composer to act. 
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that entire answer that Mr. Dann has just given in .esponse 


jbb-1 Dann-direct 3288 
2 MR. HRUSKA: Your Honor, I move to strike 
to that question. I don't think there has been any found 
tion laid. 
There were no questions asking Mr. Dann whether 
Mr. Dann has ever seen any contracts between ad: rtising 
agencies and composers, whethe Mr. Dann really knows how 
| many commercials, usable commercials an advertising agency 
has to stock for any particular client -- all of the cther 
myriad of details, dat^ and facts that would have to go in 
the formation ef any sensible opinion on this subject. 
THE COURT: Mr. Hruska, I am trying to separate 
; and I believe I am successf 1 in doing it in my mind, what 
| Mr. Dann has said on the stand today with regard to his 
own experience from what I know about it in the past, and 


d I believe on the basis of what he said only today on the 


18 stand that he is certainly qualified to answer the question 
19 | but of course you are certainly qualified to break down 

X i his opinion by cross-examinaticon, if you can. 

2i 1 Q Mr. Dann, you spoke before of composers being 

2 i anxious tc have their music performed on the air. 

Z j Within your experience, are the composers of i 
24 for television commercials any different in that respect 


from other composers? 
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MR. HRUSKA: Your Honor, I object to the 


THE COURT: I think that is pretty broad. 
There might be some composers. 

I think Mr. Dann indicated that it is his op 
that in general all musicians are anx ous to create and 
let the world hear their music and I don't think that opini 
interesting as it is, is ro far from the experience of meny 
of us in the room that it can't be accepted. 

Q Mr. Dann, you said that if the composer didn’t 
want to have his music performed in a commercial, the 
sponsor or the advertising agency could substitute other 
music in the commercial. 

^ Certainiy. 

Q Do you know what it would cost to substitute 
new music onto a 30-second commercial? 

A The mechanical costs? 

Yes. 

Hundreds of dollars. 

Low hundreds or high hundreds or don't you 

It depends on the requirements. 

To dub a new track, it is not terribly expensi 
If you would have an orchestra it is one figure. I mean, 
that is why we have to be careful in the semantic point. 
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jbb-3 Dann-direct 
If you are talking about the production costs 
for a new commercial track, andyou had a full orchestra, 


it could be one thing. 

If it is an organ or a piccolo, it is much 
less, but the mechanical process of putting on a new track 
is a very small thing, hundreds cf lars on the low 
side. 

THE COURT: When you talk about Coca-Cola owning 
its music and so forth, is that class of music generally 
what is known as jingles or does ít go beyond that? 

A I t' ak they would own any major -- I now am 
addressing myself to something I know factually because the 
same people are involved in doing things for us as for the 
programs, commercials and programming. 

Major companies will not embark -- I was -- 

I have discussed this with advertising heads and people who 
have wanted the reactions to commercials -- on a major 
program effort without having full and total rights for 

a long time to any ditty they exploit, because they can 
really make something happen. 

It is not just their taking popular, Judge, 
thematic music that you like, like the night airlines, 

"Up, Up and Away." 
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Jt is quite the other way. The Pepsi-Cola 
or the Coca-Cola jingles have been made into songs and 
it əs the other way. * &" sure they get royalties from 
the songs or at least the right to get royalties from 
the songs. 

MR. TOPKIS: Would it be convenient to take our 


luncheon recess now, your Honor? I am about to go to 


a new topic. 
THE COURT: It would be convenient. 
It would be more convenient for me if we didn't 


xeturn until 7:00. Is that too late for you people? 


MR. TOPKIS: No, it is all right with us. 


(Luncheon recess.) 
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MICHAEL DANN resumed. 
DIRECT EXAMINATION (continued) 
BY MR. TOPKIS: 
Q Mr. Dann, just a few more questions. 


You testified, I think, that the budget for 


D — — — — — —— — 


a one hour special might run from $450,000 to $750,000, 
is that right? 

A On the average,yes. 

Q What is the budget for a one-hour variety show? 
What does that run? 

A You have to be careful because the original 
price of a new program is sometimes lumped together with 
the repeat price. They come out with a gross figure 
for the total number of programs. 

But I would say that the cost of a new hour 
tod- y, at has only been on the air a couple of years will 
be somewhere around 200 to $20,000 anhour, maybe a little 
higher, but : wouldn't think so. 

Q And what does it cost a sponsor to put that 
program on a network? 

A Well, the prime rate today, I weuld suspect, 
would be in the area of 200 -- slightly over $200,000 on 


CBS Television Network. 
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Q Assuming the usual number of stations picking 
it up? 

A Yes, but on a variety show they manage to clear 
the full lineups, so that I think somewhere -- I think that 
my figure for program and time and the business on the 
networks is very good now, and it has been, so I would 
suspect that the figure of $12 million would be the bottom 
side of revenue from an hour and -- 

THE COURT: Per annum? 

A For a year, 52 wew:.3. $12 million for the yea 
would be on the bottom side. 

I wonld think it would go to 14 without too mu 
trouble. Maybe I am wrong. i am sure other witnesses 
can give you a very precise figure. 

THE COURT: I am a little confused and I am 
not quite sure what Mr. Topkis means by cost. 

Do you mean cost to the producer or cost to the 
Sponsor? They are two different things, aren't they? 

THE WITNESS: Quite. Because one includes profi 
an one doesn't. The average sales price of a special in 


the hour variety form ranges from 400 to $750,000. If you 


N 8 
— 
a 


D 


defíi.e Peggy Fleming's ice show in Russia, that Bob 


24 
Banser put on about five or six weeks ago, I know that cost 


the American Telephone Company in excess of $600,000. I 
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would be impossible, I think, for anybody, including 

Bob Banner to decide what really -- I am sure it didn't cos 
$600,000 for hin, but how much the Russian Government paid 
and how much they got from selling around the world and 

how much rerun rights were, but I would say it was a sub- 
stantial profit, but when you do a special, you really try 
and get your money out of t the first time so there is 

a substantial cushion between the selling price and I c t. 
define the word "substantial" but the substantial difference 
between the selling price to the sponsor or network and 


the price ít costs him. 


The one thing he never does is make the special 


before it has been sold. 
Q Mr. Dann, you read the testimony of Messrs. 
Vincent, Sunga and Wri,at? 
A I have. 
Q At one time or another have they all worked for 
you? 
A I suspect. they have. I don't know their 
exact performance records -- 
MR. HRUSKA: Excuse me. Your Honor, I am afraid 
I didn't hear either the question ot the answer. 
THE COURT: The question was whether these 
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gentlemen had worked for Mr. Dann and he said he suspected 
that they had. 

Q Now, Mr. Dann, have you read the testimony here 
of Dr. Fisher? 

A I have. 

Q Do you recall his testimony that the adoption 
of a per use system would mean that more music would be 
performed on network television written by different com- 
posers because there would be price competition among 
composers to get their music on the air? Do you remember 
that testimony? 

A I do. 

Q Do you agree with that forecast on the part of 
Dr.Fisher? 

A Ho. I don't think that any structure would 
create more music on the air. I think that is a decision 


between the producer's needs and the composer's ability to 


supply it, but I didn't understand from Dr. Fisher's testi- 


mony why the right for the producer to go to the composer 
would give us a wider range of music. 

I can see why -— I can't see any reason why 
it would give us a new kind of music because, essentially, 
our music is now for the regularly scheduled film shows 


which is most of our schedule, practically 70 per cent I 
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would think, 65 per cent, they go to them for the theme 
songs -- they go to who they want. 

Q Who goes to whom they want? 

A The producer, the music director, the W 
somebody on the CBS staff may be working in the music 
ment. 

Q Goes to the composer he wants? 

A Oh, sure. And whether or not they go for new 
music versus existing music on a regular basis, I think 
has to do with really a belief in what is best for the show. 

Q Would that be true on variety programs and ordi 
nary programs for which theme and background music was bein 
written or do you distinguish between the two? 

A No. I think when you go for theme or ^a 
music that is so important to the star, what music is used 
that they, whatever they really believe is going to work, 
they want. 

Now, it is true that they don't know what is 


going to work until they hear it, so what they get out of 


any individual composer may change and they may revert back 
to something already written because they can't find any- 
thing. 

I have known examples of that but I don't think 
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that -- I mean vhen you have a production going on the 


air -- they all think they are going to be on more than 


one year; this is the big chance of their life; goes 
for the best they can get in every element. 

I wouldn't know of anybody mo- either —- 
it is not a definition of a creative artist or a produoer 


to compromise at the outset, ever. 
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TUE COURT: Are you saying really that even if 
Dr. Fisher is correct that composers, now composers might be 
motivated to write more, that maybe i recall because that is 
not the way music gets on television. It gets on television 
by the people who produce things going to the composers 
they want to? 
THE WITNESS: Yes. I don't think that new com- 
posers, that composers need motivation. Creative artists 
walks around with torn shoes or being rebuffed, wen if 
he is fairly — and had a few hits five years ago. 


The creative person is generally rejected and therefore he 


Dann - direct 3298 


doesn't need to be the one--I mean that's his problem. He's 
been turned down too often. 
I think the question is whether the producer 


would be more inclined to use him, not whether he was more 


Q Do I gather then, Mr. Dann, that it has been 
your experience that there are more composers than there is 
demand for their services in our culture? 

THE COURT: Well, never mind the culture. We are 
talking about this particular segment of-- 

Q Network television, whatever. 

THE COURT: Yes. 


available. i 
i 


THE WITNESS: I would say that on a kilowat basis 
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or something or a percentage basis, that the resources 
of the total composing industry is being tapped on the 
basis of five per cent of its total or ten per cent of 
its total maximum capacity and that the outlets on tele- 
vision alone are a very small percentege of--represents a 
very small possible use for that talert, so, therefore, 
I have to assume automatically that the ratio in favor of 
supply and demand is clearly in the hands of "the buyer." 

MR. VOPKIS: Wo further questions. 

Thank you. 

THE COURT: Mis Kearse, do you have any ques- 
tions? 

MISS KEARSE: No, your loner. 

CROSS EXAMINATION 
BY MR. HRUSKA: 

Q I would like to pursue that last point a little 
bit more, Mr. Dann. 

Did you assume a system in which, for artificial 
reasonsS--we need not for purpose of this subject get into th 
reasons--every composer who was hired by a producer of a 
television program, a composer of original music, someone 
hired to score the show, that that man had to be paid 
$10,000, irrespective of who he was and what kind of job he 


did? 
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Now, under those circumstances would you expect 
that the producers of the program would go to the tried 
and true, experienced composers and:pretty well limit them- 
selves to these people? 

A I think the producer of a program, as he does 
now, will always go to the people he thinks will give him 
the best score, never change. 

Has nothing to do with how much somebody is going 
to charge him or what the going rate is. 

The music used for themselves in television is 
such a small part of the total budget that he can afford 
the luxury of having the best always. 

Q All right. 

Now, let us drop the hypothetical $10,000 a pro- 
gram and let's assume that suddenly that limit is wiped out 
and producers and composers would bargain for the price i 
at which composers will score the program and let us assume | 
some new composer comes in who has not previously been a lead 
scorer of a program, who has done some work in the industry | 
who perhaps has published twc or three popular songs that hav 
met with some success and he approaches the producer of the | 
program and he says, "Now, I know the going rate has been 
$10,000 but you know I am villing to work for 500; give me a | 


chance." 
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D^ y^u think under those circumstances that it is 
conceivable thá the producer of the program might give 
that writer a chance? 

A No. Not any more than he does a writer. 

Q Totally enconceivable to you, sir, is that it? 

A Well, we don't do it with young actresses, young 
writers, young authors, young choreographers. 

Q Never happens? 

" he only way--well, I brought Norman Jewison down 
from Toronto, Canada, for $150 a week but I thought he was 
worth a lot more. You do it when you believe in the per- 
son not because he cuts the rate but it is a chicken and 
the egg. 

A producer, you must realize, Mr. Ilruska, works 
at a very pressured pace. His goal at all times is maximum 
quality. He is in--you walk in a producer's office at 
CBS or NBS and you see the people hanging over them, the pre 
sure. Somebody says, hey, I can do it for half, do you want 
to gamble on me. The guy says, Who is he, Idon't know him. 
He won't fool with him, I don't think. And I think preceden 


will show they do not address themselves to the money factor 


first. It is who the man is and the money is maybe the last 


thing that comes up. 
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Q But if there is some basis in a producer's mind 


like the basis you referred to a moment ago, your faith in 


Jewison, some faith in the producer's mind that "This new 


writer just might be able to click on my program, he is a 
little more of a gamble than some tried and true person,” 
in those circumstances do you think that it is conceivable 
that the producer will hire that writer? 

A Our industry has grown based upon the assumpticn 
that the producer will always give the new young person he 
believes in the chance. 

Til COURT: I understand, however, that what 
you are saying is you are giving him a chance because you 
think he has talent in his particular field, not because he 
happens to agree to work for you at a lower level? 

THE WITNESS: Right. It is never a factor. There 
is no such thing. 

This is not a tonnage business. Program failure ik 
progran failure and you cannot live with it at any price. 

It goes off. 

THE COURT: Would you compare the going to a 
doctor who would be willing to perform his services for ycu 
for less that you didn't have as much confidence in? 

THE WITNESS: That's an adequate comparison, yes. 


Do you think that $2,000 a program is a meaningful 
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sum to the producer of a television variety program? 

A Only to the extent it is exergency. But in terms 
of the way they live it is an extra half hour ir the studio, 
it is a camel hair coat. 

Q You have never known of a situation, Mr. Dann, 

which the producer will attempt to save $2,000 on the-- 

A It is part of everything. lie cuts every placa 

can because he wants to pick up 60 or 70. 
You know, $2,000 over or under at any point nobody 
our business ever looked very hard at. 

Q Mr. Dann, did you ever wort as an on-line producer 

a television program? 

A Never. Never. 


Q Did you ever negotiate package prices with the 


A Many times. 
Q At NBC? 
Yes, and in a way at CBS. 
At CBS? 
A Yes. 
Q Could you give me the names of the packagers 
with whom you negotiated while you were at CBS? 


A Now you are talking about--you know, I don't want 


to be caught with a semantic deal, premise. 


| 
producer of a television program? 
| 
| 
| 
| 
i 
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Since you asked me about NBC would you rather I 
Skipped NBC? 

Q Let's concentrate on CBS, ye. 

A All right. I don't think that there was a major 
acquisition, including Judy Garland from Dave Begelman and 
the Danny Kaye negotiation with Ted Asnley or the Tommy 
Smouthers deal with Sol Leon of the William Morris offiíc?, 
that I was not deeply involved in all the give and takus of 
a negotiation at given points. 


Q Could you-- 


o Major points, not fine print. 


Q I would like to get a little more specific on 
that if we could. What do you mean by deeply involved and whht 
do you mean by major points? 

A In an.arrangement between the aetwork and the 
traction, be it a specific star or a concept, I mean, a 
something, as we call it in our business, a Judy Garland 
or Danny Kaye, it is a  Laugh-In or Ilee-liaw or something 
like that, there are a number of key limits to the deal 
that a network must be satisfied about. 

You have to be satisfied about the procedure. 
would make that decision. I have to be satisfied on the 
approximate number of new shows. I would make that decision. 


I have to make--be assured of the various creative limits. 


SOUTHERN OISTRICT COURT REPORTER* 
UNITED STATES COURT HOUSE 


Dann - cross 3305 
I would have to make that decision. I mean the 
specifics of who they were. The point of origination, I 
would have to make th:’ d»cision. The approximate alloca- 
tion for guest starc was subject to my approval. 
As a matter of fact, in many cases I suggested 
the amount for guest stars. 

Q To whom? 

A Either to the agent directly or more normally to 
the vice president fcr business affairs or a member of his 
staff who was working on the assignment. 

Q You are talking about Mr. Sipes or one of his 
assistants in his tenure in that job? 

A That's correct. 

Q I don't mean to interrupt you, sir, but I meant 


to limit the question to your negotiating with the packagers 


communicated to the business affairs department regarding 
requirements for the program. 

A I c^n't know at what point you feel a negotiation 
Starts. If you are suggesting that when Sol Leon says to 
me "Dick Van Dyke wants to work," I say to him "He's got to 
be ready for this fall, "And Sol Leon of tkt» William Morris 
office, who represents Dick Van Dyke, says he can't be 


ready until a year from now--at that point the negotiation 
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If in your definition the negotiation starts 
after I say "I want themar, I want him this date, Sal, take 
over the dual” that doesn't hupper like that. We don't have 
that separatior. of church and state, because all during this 
time I have nevrotiated or suggested things to the agent, con- 
ceivably to the star, and to my own business affairs man, 
so that in the endin my history at CDS, as I said this 
morning, I never lost a deal, because if it was a separ ition 
of church and state like you suggest and I turned it over to 


Mr. Sipes or Mr. Iannucci or Mr. Harrison to negotiate he 


might come in and say "lie doe.a't want to work until a week 


from Wednesday" or"he doesn't want to have your producer," 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, . V., N.Y. MU TELEPHONE: CORTLAND 7580 


o 


jhb-1 Dann-cross 3307 


A key part of the Danny Kaye negotiation was 
whether Danny would work in New York or Hollywood and 
whether Bob Banner would be the producer and that negotia 
I carried on with Ted Ashley alone in Danny Kaye's room 
in New York. 

Now, that is a negotiation from my point of 
It may not be in the light of what you are asking. 

Q No, no, no. I don't disagree with that at al 
Let me narrow my question. 

Lave you engaged in negotiations with program 
packagers regarding the cost of program elements and the 
cost of the package, the cost of the ingredients of the 
package and the cost of the total package? 

A I did not. 
Q You said something before about you wanted to 
be satisfied about the producer. In your experience is the 


ability of the producer, the level of his expertise and 


competency in the job, a significant factor in making good 


television programs? 

A The critical factor. 

Q Are there hundreds of people who can do this at 
that level of competency? 

A There are not. 


Q Could you give us some estimate? 
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In what facet of television programming? 
Let's take music variety programs. 
A Musical variety shows today, I would say there 
are -~ well, I had to go out last week in Hollywood to 
talk to what I consider the key onas who would be satisfactok 


for me. I talked to eight of the twelve. There are no 


more than twelve variety producers who I would find accept- 


able today. 

Q How about producers of television series? Would 
you make a distinction there between comedy and dramatic 
series? 

A Well, even in drama it breaks down between 
westerns -- there is a classic western producer. There are 
some producers that are incompetent of doing a continual 
weekly . - and there are some producers that can do some 
like the Colombo series and nothing else, where they do i 
four mini series. Those are people who came from the mot >n 
picture industry. 

But I would say in general in answer to your 
question those who can do dramatic film, drama for televisioh- 


between 18 and 25 -- there are probably 35, maybe 40 who coujd 


by that I mean many episodes during the year, somewhere 


do that. 


That doesn't mean they are all available. They 
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may be off makiag features. You know, our business people 
move in andout to different forms. ! 
Q When you say features you mean theatrical fea 


A Theatrical, Broadway, lots of things. 


—— 


Q You said in television network television you 


gofor the best in creative elements. I would like to 


ask you, sir, whether you agree that the inability of the 
producers of CTN programs to use a substantial amount of 
the ASCAP and BMI music which they want to use would destro 
the competitive effectiveness of a large number of CTN's 
programs, thereby threating the networks continuing exist- 
ence? 

MR. TOPKIS: Oh, boy. I object as a matter 
of form. That is a speech, not a question. 

THE COURT: It is a good speech, but I think -- 


MR. HRUSKA: It is not oríginal, your Honor. 


} 

MR. TOPKIS: No. It was just voiced by its | 
author and I don't want to hear it again. | 
THE COURT: In view of your broad question of 

Mr. Dann, if Mr.Dann feels he has an opinion on the question 
which has just been asked, I am willing to hear it. Whether 
he has an opinion is up to him. 


Did you understand the question? 
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THE WITNESS: I did. 


Do you agree with it? 


THE WITNESS: I was going to answer. 


THE COURT: Go ahead. 


i 
| 
! 
i 
| 
| 
THE COURT: Just a minute. What did you say? | 
| 


A I have never heard a variety p. oducer at either , 
NBC or CBS since 1948, and I heard them complain about : 
many things, ever suggest to me that the ASCAP relationship 
in some way impaired their ability to present the finest 
programming possible. 
THE COURT: I dnn't think that is what Mr. 
Hruska had in mind in asking his question. I think he is 
asking you to assume that for reasons unnecessary to announcb 
CBS simply was not able to use ASCAP or BMI music and he | 
is asking whether you think that that would be, in effect, | 
fatal or a very serious blow to CTN. | 
THE WITNESS: But when you say -- not allowed | 
to use any of themusic they performed? | 
MR. HRUSKA: I will rephrase it, your Honor. | 
THE COURT: Go ahead. | 
Q I would like you to assume, Mr. Dann, that for 
some reason, which is not important to factor into this 
question,it occurs that the producars of CTN programs are 


unable to use a substantial amount of the ASCAP and BMI 
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music which they want to use on their programs. Is 
that clear? 

a That part is clear. You still haven't posed a 
question. 

Q I still have not posed a question. 

THE COURT: That is the premise. 

I will now do so. 

In those circumstances would that inability 
destroy the competitiveness of a large number of CTN pro- 
grams, thereby threatening the network's continuing exist- 
ence? 

THE COURT: If you want to break that up into 
its component parts yuu may do so. 

A I do ot believe that the role of music is 
such in network broadcasting that any appreciable loss of 


certain kinds of music could threaten its existence, any 


i 
| 
; 
" 


more than 4 loss of a star in a program. The program. 


— 


goes on, it would replace it. 


If on the other hand in your question, in your 
supposition, that losing a substantial part of it threatens | 
the prodi er, the widest possible range of selection to 


put on the bezt program, it certainly would threaten the 


rr. 


producer's right to put on the widest range of program. If 
he cannot have one song that he wants one time a year, 
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I am afraid that the producer would interpret that as a | 
threat. But none of it would be so catastrophic as to | 
threaten CBS or any other network's chances of survival. | 
Q Would it threaten the competitive effectiveness | 
of CTN's programs? 
A If at the present time CBS -- we are talking 
about the present and it could change. You could ask me 


about that. But if we have only two hour variety shows on 


Í 
| 
| 
| 
the air, I don't thirk tbe Carol Burnett or Sonny & Cher - | 
they may disagree with me, I am sure “hey would be very — 
if they heard this — I don't think theCarol Burnett Show 
the Sonny & Cher show, because they are essentially comedy | 
shows, would be at all threatened for survival or even pm 
in rating one point because of their limited music selectio 
Q The question was not limited, sir, to the — 
Burnett and Sonny & Cher programs. I am asking you to 
assume n in the question that a substantial amount of the 
music that the producers of CTN programs of whatever nature 
want to use is unavailable to those producers. 
that destroy the competitive effectiveness of CTN programs. 


THE COURT: I take it Mr. Dann thinks either 


they are not, they wre the first category to deal with. 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE; CORTLANDT 7-4580 


| 
| 
| 
| 
| 
} 
t 
that the variety shows are examples of his opinion or, if | 


jhb-7 Dann-cross 3313 

A They we the only category I thought you would 
me to deal with substantia-ly because they are the only 
one where music is relevant. The other plays you could 
play any kind of music. You couldn't vary substantially 
periods of time in music, you know, like the One Horse Open 
Sleigh in a western picture. 

But at any rate, the variety shows represent 
the maximum use of music, and if they aren't relevant, sir, 
to survival in a competitive picture inthe music forms, 

I suggest to you that in the film forms, which make up the 
huge percentage of competitive programming,it would be 
less so. 

So I repeat, I do not think that it would be a 
factor in CBS's chance to be highly competitive in the 
market place. That would not have been true in the early 
fifties. í 
THE COURT: Why would it not have been true then?l 
THE WITNESS: Because the variety music form was 
so predominant and active and important in the early fiftiesk- 
we had the Perry Comos -- you couldn't do the Hit Parade, 
maybe, for example. You know, those kinds of top ten 
tunes show, or any kind of music forms, were very common. 


We used to have singing shows like Perry Como. Well, they 
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Singers -- because the music -- this is a very scientific i 

or almost Talmudic kind of discussion -- | 

THE COURT: This whole ca has been quite | 

Talmudic. | 
A But you know the musicologists argue why you cante 
look at new music being performed. If you have ever looked. 


1 


at the new masic being performed, it is not very visual and | 


television is a visual medium. They are rock groups cnd 1 
they appeal to a specialized group until they create one | 
standard that everybody likes, so the problem has been that | 
the popular singer form in television died, as well as | 
the variety form, inesseace, so that the only thing left | 
is comedy. | 
Sonny & Cher is basically a sincing act. Well, | 
they had to make a go in television, so they made a comedy | 
act. 
Well, I will have an example, the Julie Andrews | 
Show from England, and tle Gary Smith, the producer of the | 
Julie Andrews show tried to do comedy, which was very n 
with Julie. She is not so gocd at it and the show died | 
because it rested on her performance as an actor and a 


singer. 


| 
j 
I 
| 
What I am saying in taking so long is that the | 


musical form, as far as singing died in the fifties. If " 
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music form had been popular now, I would have more 
difficulty saying let Perry Como sing something else. It 
doesn't make any difference. Perry Como went on the Julie 
Andrews Show with the Sesame Street muppets, Priday night, 
they did 25 songs in a medley. If thís hadn't been that 25 
had 3000 more to pick from, even if you slashed cut of 75 


per cent, but if Perry Como or Ethel Merman had been on 


but those programs are not around any more. 
MR. HRUSKA: I would like to have marked Px908 
for identification. 
(Px908 was marked for identification.) 
Q I show you PX908 for identification, Mr. Dann), 
and ask you, is that an affidavit you executed? 
A You asked me what? 


Is that an affidavit you have executad? 


And you executed that affidavit on what date? 


Q 
A It is. 
Q 
A 


July 7th. 

THE COURT: What year? 

THE WITNESS: 1970. 

Did you read that affidavit before you signed it 


I did. 
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THE COURT: It is the affidavit in this case, 


MR. HRUSKA: Yes, your Honor. 

THE COURT: I don't remember the substance, bu 
I do remember Mr. Dann filed an affidavit in the injunction 
proceedings. 

Q Could you look at Paragraph 10 of the affidavit, 

which is on Page 6. It reads, "For the foregoing reasons" 4 
and I will get to those in a moment -- “I have concluded 
that the elimination of the inaccessible BMI music would 
destroy the competitive effectiveness of a larger n mber 
of CTN's programs, thereby threatening the network's 
continuing existence." 


A Yes. 


in the last two weeks? 
A I have. 
Do you have it in mind? 
A I do. 


Q Is that a statement, the one I just read to you 


i 
| 
| 
| 
Q Have you had occasion to read this affidavit | 
| 
| 


from Paragraph 10, with which you now disagree? 
A Yes. | 
Q And could you tell me what occurred betweea | 
| 
July 7, 1970 and November 29, 1973, which has caused you to | 
| 
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change your mind? 

ES I taink that essentially, over the pasttime, I 
had had a more careful reevaluation of whether or not that 
Statement was substantially true as I signed it and I 
think from what I have read that I am not alone from the 
who signed such statements, and maybe nov with the company, 
who have changed their positions somewhat, too. 


THE COURT: Well, I will disregard that statement 


Q Mr. Dann, do you remember the day you signed 
this affidavit? 

A I do. 

Q Do you remember where it was? 

A Yes. 

Q Where? 

A It was in the — I think I am right -- in the 
board room of the legal departmer” or in the meeting room 
in the legal department because I was not -- at that time I 
did not have an office in the building. 


Q Do you remember coming down to my office, Mr. 


I do not. 


Do you recall a conversation that we had in a 
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conference room at Cravath-$waine & Moore regarding this 
af fĩida /t ꝰ 

A Excuse me. Was that the conference room? ; 

Q Yes. | 

A I knew that it was in a conference room of lawyers 
because I did not have an office and I knew it was not -- ani 
since I don't think in my whole lífe, fortunately, I was 
never in a conference room, maybe once, of the CBS legal 
department, that I can remember what it was like, but I am 
sure that what you are saying is correct. 

THE COURT: Go ahead, Mr. Hruska, ask the 

question. He doesremember being in the room. 

Q Do you recall that prior to coming down to my 
office to discuss this affidavit, that vou had a draft of 
the affidavit supplied to you by theCBS law department? 

A I do not. 


Q Do you recall whatyou said to me whenyou and I 


discussed this affidavit? What you said to me concerning thi 


content of this affidavit? 

A I do not. 

Q Would it refresh your recollection if I were 
to suggest to you that whatyou said to me was that "You 


fellows,"meaning the lawyers working on this case, “ave 
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in a short time gotten to understand these problems very 


— ZA: 


well"? 


A Well, I would think I would say seething like 


that, yes. 
2 And mean it? 
A I don't know. I don't know what the context 


of what we were saying, but I would normally say something 


nica to lawyers. 


— — 


Q Mr. Dann, did you understand when you were sign- 


ing this affidavit that you were making a statement under 


the time as being true? 


oath? 

A Ido. | 

THE COURT: And you did at the time? 
THE WITNESS: I did at the time. | 
Q And you believed what was in this affidavit at | 
I 
L] 
| 
j 


A I have so stated. 
MR. HRUSKA: I would like to offer that affidavi 
in evidence, your Honor. 
THE COURT: Just to eliminəte any question, the 
offer is acceptable. 
(PX908 was received in evidence.) 


Q Do you agree, Mr. Dann, that there is a present 
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need in network programming for mors musical variety pro- 


grams? 

A I certainly do. 

Q And if the talent vere available to wirtain 
programs, you think it would be in the best interest of wha 
ever network could retain the services of that talent *o 
do so and to produce more musical variety programs? 

A Absolutely. 

Q And do you agree that if for some reason other 
thar the ability to obtain such talent a network could not 
produce a musical variety prog: whereas its competing 
networks could, that the network which could not would be 
at a serious competit 7e disadvantage? 

A Absolutely. t 

Q Now you talked about the roots of musical varie 
talent dying out, the mountains, the clubs, and you also 
referred to what? It slips my mind. 

A Vaudeville. 

Q Vaudeville. I am sorry. 

MR. TOPKIS: Burlesque, also, I believe. | 

Q Is it your view, Mr.Dann, that those are the | 
only realistic sources of new talent to sustain musícal | 
variety programs that we can expect ever again? | 


A Well, there was burlesque. I left out burlesq 
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because I didn't think it would come back. 
it is not impossible for a great start to 
but they rust have a platform first to learn and then to 
be «posed. 
If we had variety shows like we had in early 
television, let's call it the comedy development hour, 
or the Steve Allen, where they bruught in young people 
and just did sketches in intimate hunks, fine, but they 
seen to be dying out. 
Even Laugh-In which went on the air, when , '67 
or '68, was an open form, which gave spawn to Goldie Hawn. 
I can remember having Goldie Hawn in a situati 


comedy as a walk-on and one of the key executives of CBS 


said, "GM rid of her, she's just dreacful." And we fired | 


her off the pilot and that's because the film form didn't 
permit her to function. 


She got to Laugh In and she was able to sprout 


It is possible that there vill be some sort of 
a proving ground from an open form varlety form, but if you 
look at the last two or three years of the new programs 
that have gone on, what few they were, they don't dc those 
kinds of shows and I suggest that they don't do that kind 


because it costs from twelve to $15 million to program an 
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 —————— I 
lead of Ceasar and Cleopatra,when they were making it in 
Europe. 

I mean, they don't play for those stakes. You 
have to give young comics a chance and remember I stress 
comis, because nobody is interested in singers. Comics ere 
king in television or any other place. That is the big 
attraction, not in the club, but I mean, comedy, comedy has | 
to be nurtured and develóped and the only comics we are | 
getting up today ís what startod as the Mort Sahls, but they 
are all the monologist, guys who can't do sketches. They 
just «ome on nd do social satire and différ-at kinds of 
whimsy and I don't think thet is a broad enough base. 


Q Mr. Dann, whoever heard of Sonny & Cher in 


a 
| 
: d 
E 
a 
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5 
EJ 
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MR. TOPKIS: ‘62? 


CAS ACT 


Oh, I — 


ou 


You had heard of them? 


r 


No. I referred to them, to Sonny & Ch 


z 


v 
LE oe 


Q I know you did. 
A And the reason I referred to them, because they 
were s9 atypical and even when CBS scheduled them, they di t 


> > 
; 
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put them on in the fall. They were a summer replacemert, I 


job Dann-cross 
mean a mid-season replacement and I suggest to you, or 
a summer replacement, when on occasion you don't — 

if you follow the summer schedules on the networks, 
they don't spend that kind of money normally for summer 


raplacement programming. 


| 
| 
: 


—— — —— ů 


Semester 


T 


V M NI 
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They just come through a difficult period of cut- 
backs. They may be going into another one if the market 
continues, perhaps, but the chance for variety experimenta- 
tion for the sake of variety experimentation is essentially 
fround upon so I am suggesting that the only avenue that 
these stars, future stars of tomorrow can be developed-- 
Sonny and Cher, which came on three years ago were already 
fairly good attraction. They played around already and 
they were-- 

Played where? 


They played around already, all over, a lot of 


| 
- 
22 ti 
l 

t 


OmU 


Clubs? 


Broadway, lot of television shows. 


Las Vegas? 


A Oh, yes, first rate. Las Vegas, the big one. 


Q Why aren't the clubs that now exist, why aren't 


C 


the summer replacements, why aren't the specials, put on 
to spotlight some new star like Lili Tomlin who had a 
special the other night? 
Why isn't ali of that a basis, a new root, for 
potential music variety talent? 
A Because everything you mention, Mr. Hruska, is "M 


big time and I don't care whether it is in this courtroom cr 
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an editor of a newspaper or a paincer or a musician, you 
openin Carnegie Hall and you are in big trouble because 
ina have to be developed and trained and nurtured. 

In the early days of television, a man by the 
name of Dill Sibscn was a writer. ile wrote a program ten | 
times that Fred Coe, the producer, through back as being 
unacceptable. 

When it finally went on the air, it was the 
Miracle Worker with Patty Duke and before that, Bill Gibson 
had never written a single drama for television. 

The point I am trying to make is that the era 
of live television and the era of the living theatre in the 
mountains or on Broadway or in the clubs, just like jugglers 
and acrobats are developed in middle Europe, not because of t 
weather, or in Russia, but it is because they developed 


them. The jugglers came from there and we don't have a 


| 
" 


place to bring up our jugglers. 
| 
Now, you can say, well, what the hell, the jugglers 


can come to Begas if they are good and they can go on the | 
specials. Only after they have hit the big time. | 
You go to a booking agent in Las Vegas today and | 
tell him that you have got an act that you think can really | 
come along, you will be thrown out of the place. 
Now, they have changed this month, in the last 
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month, to be fair to your question. They are starting to 
book rock acts in Las Vegas for the first time and they 
are starting to do big business with them, 

And if you extend your premise on what I would 
call more pragmatic things of what is happening right now 
in the business, the rock acts, if they become popular enough 
in television over the next four or five years, do have a 
breeding ground. 


I just don't believe, and maybe it's because of 


4 
———— Se € 


my age, over 50, that the rock acts are visual enough to 


catch on for the whole family audiences. I think they are 


essentially a very specialized group but yet, in Las Vegas, 


a | 
( 


they are looking at them. 


SSS 


r 2 


2 As I net through all this, ur. Dann, and correct 


me if I am wrong, you are saying that Las Vegas is not a good 


breeding ground for talen adequate to sustain a musical 


variety program because by the time people get to Las Vegas, 


they are already big hits. 


i 


How do people get to Las Vegas? Don't they have 


* 
— aeee aee 


to go through the clubs and go through the other roots of 


show business to get there? 


zr: 


A Well, if you would like now to get into a discus- 
sion of Las Vegas, if you are using the word Las Vegas, you 


are talking about ten hotels. Let us use the phrase, the 
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ten hotels of Las Vegas. 

The ten hotels of Las Vegas today are populated 
by everybody on the Milton Berle testimonial dinner from 
last night. 

Sure it will be Sonny and Cher, that's a very 
big attraction there and it's not Tommy Smouthers anymore, 
he's through. 

It's Allen King, it's Danny Thomas, it's Uncle 
Milty, its Sinatra. It's that whole list. 

But it's not anybody coming up. The geriatríc 
representation in Las Vegas is not to be believed. 

Q Mr. Dann, you talked before about the * 
nature of CTN's ability to react to problems, to solve | 
problems. | 

If there is as great a need as you have described 
for musical variety programs and the talent which can sustain 
those programs, don't you believe that there is some good 


possibility that those programs will be forthcoming in the 


A i spent my whole adult career in television answer 


future? | 
1 


ing that same question to the president of the moment at both 
NBC and CBS. All of them, who have been dedicated to bringing 


on more live variety programs, the great curse of our business. 


They had, for reasons difierent than you are talkin 
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about, they had live tape stages, real estate investments, 
programming balance and I kept coming up with cops and 
robber films and situation comedies and the management of 
CBS quite correctly pressured me for many years to please 
try and develop some and you occasionally came across a 
Smothers show and eventially a Sonny and Cher but it was 
nothing like in the fifties when it was whether Doris Day 
or Bob Hope or even a Dan Daley or a Bolger or Jimmy Durante. 
We ran through 50 years of musical comedy acts in six or 
seven years in television. 

Q Wasn't there another period, Mr. Dann, in which 
musical variety programs hit a very low level? 

A Not líke today. 

Q Well, but a low level relative to the level it 
had been prior? 

A All of show business, Mr. Hruska, is cyclical, 

|. all of it, and we always have highs and lows. There is good- 
bad drama, bad drama, cops and robbers. We go through whole 
western periods. 
But in the end, if you really watch the charts, 

you will see the attrition taking place on the variety form 


as being something that everybody in the network television 


| 
| 
| 


program departments and its.managemen* resents and will do 


anything--well, I would say seem to, would do anything if the 
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could buy, quote, a hit, but you have to remember the 


key thing you have really come upon something that I think 


is critical to the discussion you are holding, is that why 


don't they gamble, if that's true, if they want the live 


variety shows, why don't we have the CES comedy hour present. 


50 bright young 


people. 


They don't. 


It's 


12 to $15,000,000. The profit swing would 


be unbelievable 


in the evening if that flopped. 


The problem of developing-- 


Q Excuse me. You don't get that kind of swing on a | 


special, do you? 


* A Well, nobody is going to put up $600,060 to build 


up an unknown. 


S Q An unknown, no. No. Wo, nobody would do it for 


j an unknown but they would do it for a Lili Tomlin, woulda't | 


featuring that particular young lady? 


if E they? | 
i9 : MR. TOPKIS: For who? | 
22 | MR. HRUSKA: Lili Tomlin. | 
a! MR. TOPKIS: You will forgive me. Is she a | 
7| known? | 
73 | MR, HRUSKA: Apparently not to you. | 
2 Q Are you aware of a program recently put on on CBS | 

| 
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I was. 

Q Did ycu like the program? 

A All right. I would Suggest to you that will be 
the last of Lili Tomlin specials but that is a subjective 
reaction based upon the rating but that's not an adequate 

Q Mr. Dann, have you talked to anybody in the CBS prb- 
gram department in the last two and a half years regarding 
musical variety programs and plans for musical variety progr 
or efforts being made to develop them? 

A Yes. 

Q With whom? 

A Do I have to answer yes about private conversation 
with people? 

THE COURT: I think I will have to ask you who 
you talked to. You may not have to get into the substance 
of it. 

A I think over the last three years I have talked 
to all ranking officers of the CBS program department. Mr. 
Silverman, Mr. Lafferty, Mr. Siegelstein, Mr. Katz-- 

Q Mr. who? 


A Oscar Katz--about A, programming, and B, the 


problems that they face. 


— M ÁÀ Á—M Um 


Q Regarding musical variety programs? 


A Yes. 


— 
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Q And all of these people are people with whom you 
have discussed the question of musical variety programs? 

A I have--if I ask them how the Sonny and Cher Show 
Cid last night, which I might have--1 mean the quastion, I 
didn't have this Talmudic discussion we are having with them. 
I mean they move a little further along, whether the show 
worked last night. I would suggest to you that any discussio 
I had with them was not a broad--well, they might say, you 
know, we can't get any variety shows, it is a mess, or 
something like that, but really they don't have time. We 
might meet on a plane or in a bar. 

THE COURT: These were not planned discussions 
or discussions in depth. 
THE WITNESS: No. 

Q Were they discussions concerning the efforts 
being made by CTN to develop new music variety programs? 

A NO. Absolutely not. 

Q Were they discussions concerning the plsn of the 
CTN program department? 

A Never. 

Q Concerning musical variety programs? 


A These discussions never touched upon any future 


planning activities of any programming at CBS. 


Q Mr. Dann, I would like to return to the assumption 
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that, for some reason which we will not get into now, the 
producers of CTN programs were unable to use a substantial 
amount of the ASCAP and BMi music which they desired to 
use. 

Now, would that create a situation in which many 


performers, especially the stars, would simply refuse to 


perform on the network in view of the artific'al restraints 


Placed on their artistic creativity? , 

A Since I know of no singer that only sings three 
particular songs or ten or twenty, I must assume that singer 
would continue to perform and express their artistic integri 
ty by se.wcting music of their choice without a problem. 

Q Under these circumstances? 

A Yes. 


THE COURT: I take it-- 


The choice would be restricted but ti. still 


THE COURT: To put it in a few words, you do not 
think, then, that the situation assumed by Mr. Hruska would 
substantially interfere with the ability of CTN to get 
people to sing on CTN? 

A No. 
Q Have stars like Tom Jones and Johnny Cash insiste 


on extremely short production schedules and equally short 
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notice of the sorgs they will perform? 


A Was there a question there? 
(Question read.) 
A What do you mean by short notice and short 
production schedules? 


Q Well, I would like to refer your attention, Mr. 


st w a A3 
P... Ee A 110: T S; 


g | Dann, to page 3 of your affidavit, paragraph 5A. 
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I will ask you to read that paragraph in context. 


^2 


THE COURT: With both authors here we really 


ought to be able to figure out what it means. 


Q1 


MS . o 9 o t c a 
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A Yes, I see what I have written or what we 
have written. 
Q Would you agree with that statement as a general 


proposition? 


— ————ää— )— à —ÀÓ 


MR. TOP EIS: What statement as a general propositidn? 
MR. HRUSKA: The one that was read to him a few 


moments ago. 


THE COURT: We didn't hear it well. Would you read 


it to us, please, Mr. Dann or Mr. Hruska? 

Q Stars like Tom Jones and Johnny Cash have insisted | 
on extremely short production schedules and equally short | 
notice of the songs they will perform. | 


THE COURT: And the question is whether Mr. Dann 


MR. HRUSKA: As a general proposition, yes. 


i 
still agree with that statement? | 
A Well, I think that th- bargaining power of per- | 


MN» 


formers today, live performers today, is substantially less 


— 
rr. 


S 


than it was three or four -- 


2 THE COURT: Are you saying that the statement you dic 


v feel was correct at the time it was made and you feel there 


have been changes in the situation? 


i ee a 
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A I certainly think that the business has changed 


cv 


in the last three or four years substantially enough 


P 


to make me question that statement Dow. 


ur 


THE COURT: zut you did believe it was accurate 


SEER a Ee 


> 


at the time it was stated? 
THE WITNESS: I did, oh,yes. 
Q Weren't you very particular about this affidavit, 
Mr. Dann, about the accuracy of this affidavit when we went 


through this? 


P 


that I was in the midst of changing jobs and having left the 


great corporate world after 2. -odd years and having received 


- . 25 
e DN d 
OS RP oet uen A 


some publicity on my departure and knowing my normal disin- 
clination to become involved with lawyers, and that being wel 
known as CBS, I would suggest toyou that it was not possible 
that I was careful, very careful, about anything legally. 


THE COURT: So far, however, you haven't said hat 


i 
1 
| 
| 
| 
| 
| 
A Not that I wasn't particular but that week was one 
| 


you really disagree with that. Are you saying, Mr. 
Dann, that, because I know that you are a careful man, and 
this is part of my own actual experience with Mr. Dann, that 
perhaps under other circumstances you pm’ ht have been even 
more scrutinizing of this document and so on than you 
actually were? 

A That is an accurate assumption. 
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Q Mr. Dann, do you remember how long we spent on this 
affidavit? 
A No, I don't. 


Q Do you remember going off into a room on your own 


and reading it and do you remember coming back into my office 


| 
i 
| 
| 
and discussing it for some considerable period of time? 


THE COURT: Well, Mr. Hruska, I really question 
whether you need to cross examine Mr. Dann on this, because 
I don't think that he said he disagrees with the statements 


you asked him about so far. 


r 


MR. HRU SNA: I understand that. 


— 


THE COURT: At least I don't take that as his 


TENTIN 


=r 


testimony. If he gets to a point where he says he really 


didnt' mean what he said regarding this, then I think it woul 


2S IE 


be worthwhile to go into it. 


tamer 


MR. HRUSKA: I think that is right. 
A I want to make it clear, though, Judge, that I 
do feel that I wonld not have signed anything unless I 


believed it and I am sure that I believed this at the time 


needs to ask yahow long you studied it. 
Q You said something before about the situation has 


changed in terms of the bargaining power of the star and of 
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course in this affidavit specific reference is made to two 


TRETOTUNIENSST- 


9 


A 


stars, Tom Jones and Johnny Cash, who are used as examples. 


Do you believe that a star performer who today 


tn 


has the ability, talent, to carry a musical variety program 


a 


on network television would not have the same bargaining 

power that stars like Tom Jones and Johnny Cash had in 1970, 

so as to enable them to insist on short production schedules 

and short notice of the songs they will perform. | 
MR. TOPKIS: Now, these stars who can carry such 

a program, are we now referring again to the much discussed 


Carol Burnett and Sonny and Cher? 


* 


* 
rn 


THE COURT: We will leave it to Mr. Dann to see 
whether he feels there aie comparable people today. 
MR. TOPKIS: Well, there is nothing in this affi- 


davit, your Honor, about Tom Jones and Johnny Cash being 


ITMCOVNETIXTIIC 


Ll 


able to carry programs. At least nothing Mr. Hruska has -- 


S N= 


THE COURT: Well, Mr. Hruska properly asked this 
question in view of the fact that Mr. Dunn stated that he 


believed there had been changes in bargaining power since 


r 


1970 and the assumption I went on and í assume Mr. Hruska 


ww 


did is that Mr. Dann means that there are such comparable 
people today but their pesition is different. 


Why don't we just let Mr. Dann answer the question. 


TE SE. TE OUI 7. 
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A I think that the variety picture, and I am speaking 
with some knowledge, having met with all variety producers, 
almost, of stature in Hollywood last week, is such that the 
number of acts that you go around to play the number of shows 
has remained relatively constant for the last three or four 
years but the number of shows that they could go on has | 
dropped substantially. | 

That is why you will see tons of major stars now 

walking on shows like Merv Griffin, Mike Douglas and 
Johnny Carson, that the number of chances for a good singer 
you knov, in the old days, we used to have six or eight 
variety shows on a week for each network and they used to 
book them all in the spring and everybody would -- they used 
to have a week's protection on either side and you couldn't 
be op any other one for a week before or a week after and 
everybody would book the whole season, Hal Kemp was a chief 
booker, Sidney Paramount, these were great men taken from the 


Loew's theater circuit, who booked the shows, but they used 


"i 
^R 
- 

4 
e 
| 

! 
4 t 


to tell me then and they used to grade every performer, 


TET 


there are 40 No. 1's, 300 No. 2's and it vas just like a 


supermarket. Everything was, you know, rated and they 
could move up or down, of course, every year and they 


probably changed them constantly or impulsively but they used 


^ H 
iS M 
OT er oS ETE 


to say, you know, it all depends how many houses you have, 


— 
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* 
how many theater houses. They used to talk in legitimate 


theater terms. 


—— — — — 


But when you drastically cut down the number of 
places that these artists can perform and, remember, they all 
like to do television, the best money, the easiest, the 

Cleanest, they know everybody. They don't have to leave 
Los Angeles, the people in the commissary know heir special 
meals, the CBS facilities are magnificent in Hollywood, 
much better than any theater in the United States and it is 
a joy to work there for an artist. 

So, they all come in and want to work. And row 
when they only have two shows to work there, two programs 
in all, their bargaining position is not quite what it 
was and whatwe have now is a round table of, and this is 
partly because the television people think it is effective, 
of people coming from different shows to come on somebody 
else's show because they are television people. 

Television people as you know, are national 
popularity, everybody knows about people on Maude or 
something and,t ehrefore, the reason that the situation is 
changed from the Tom Jones, Johnny Cash example, and I must 
say in retrospect both are very good examples but I am 
willing to assume responsibility for that, but if we picked 


No. 1, because neither one was a No. l, even then, they 
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1 
f 
t 
1 
H 
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were both very limited performer3, both doing commercials, 
practically, today, so that if we had picked say Lucy Ball an 
Carol, as vou could have, and we Probably should have, today 
Lucy and Carol don't have quite the clout even that they nad 
5efore because when they go on somebody else's show, 


az I said before, that producer pretty well decided the groun 


— — RM MM Me € — 


rules and when they come on her show, Lucy and -- you know, 
I told you how a variety show is put together, so the 
hypothetical sítuation or the Situation that happens is one 
out cf a hundred that a short production schedule, which we 


{ 

addressed ourselves to, doesn't happy too much now. | 
i 

For example, the whole period of production has i 


drastically changed from the period you are talking about, 


| 
i 
as the number of repeats go, and when the people go on, and | 
I would suspect that the protection policy that was in existeilce 
1 


for example four years ago which is as important as anything 
you can imagine. I mean it is like the safety factor 


in new cars, that protection policy about not competinc, 


letting you go on for a week before or a week after, and 


| 
| 
| 
H 
| 


it may have been dropped by now, I am not knowledgeable about | 
that and somebody should tell you, but that alone, if they 


dropped that protection it would quadruple the potential that 
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Just like they used to have only one advertiser in 
a half hour and nothing before or after competitive and how ypu 
can have competitive products in the same show. 


There is no protection. 


$ * * * è 
ue re eke a + tet a E 


So I am saying that network breadcasting, and 


thank goodness, because it haskept the networks alive and 


— —— — —— — — ewe - 


soo ae 


well, which I think is a very important thing in our society,: 


— 
ue 
ae 


that they have been able to change the commercial pattern 


but at the same time in the economics o variety shows, the 


way it has thrown people in the hands of the few existing 


variety producers, not the network -- the network doesn't hav 
this power. The variety producers, Bob Banner, Joe 


Hamilton and the Kids from Sonny and Cher who I met with 


| 
| 
| 
7 
5 
{ 
| 
| 


are all, they are the ones who are the ones who have the 
power to determine what the Johnny Cashes of today do. 


Nobody else. 
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Q You have told us, Mr. Dann, that only a top 
performer I think can sustain a music variety program. 
You have told us that -- 


A A top comic. 


— MÀ À—— MÀ 


Q Top comedy, Is Sonny and Cher only comedy? 


A Well, they do sing but they sing like Carol 


^ 

3 

4 

5 

6 | 
ii 
[i 
| 
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sings. They don't -- they don't -- I wouldthink that if you 
met Burns and Blye, they are producers, they would like to 
call it a music program. 


THE COURT: Sirgiag is secondary? 


THE WITNESS: Singing is secondary. The 

thing that made it successful, particularly Cher's 9 
; comedy antics. i 
Q Aren't most of these programs though manned by | 
very versatile people who can sing, act, play comedy and -- | 


A Oh, yes, absolutely. Mult‘ faceted. 


| 

i 
‘ Q Okay. | 
i Now let me start back down the road. We need a | 
* person like that to sustain the program. There is a great 
need for programs of this nature. Assume that one, two, thred 
new stars might, despite your gloomy predictions, might 
appear on the horizon capable of doing this come up through 


the new routes, wouldn't those stars be able to commani the 


sort of flexibility, short notice, et cetera that 
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you were talking about in this affidavit? 

THE COURT:It seems to me, Mr. Hruska, you ere 
defining your own situation. If you ask the witness whether 
if he assumes that there is such a person as described in 
the affidavit he wouldn't be such a person as described in 
the affidavit I think we would all have to admit, yes. 
Isn't that really what you have asked? 

MR. mnRUSKA: In essence. 

THE COURT: So you are really asking, aren't 
you, can't it ever happen again? 

MR. HRUSKA: In reality, yes, your Honor. 

THE COURT: And I think that is a question -- 

THE WITNESS: That is a very valid question, and 
I think that is the point that the networks are trying 
to accomplish, Mr. Hruska, they really want to turn it 
around. 

But I must say that my -- it isn't quite like the 
energy crisis where we have a crisis and you are going to 
apply new techniques and come up with -- it is like the 
writing field, or the painting -- painters from the 
Rennaissance era, or from the south of Prance during a 
particular period, or the writers from Emerson and they,you 
you know -- 

THE COURT: The transcendentalists? 

SO: 'HERN DISTRICT COURT REPORTERS 
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THE WITNESS: Yes. In a short period. And it is 
very difficult to repect that pattern. You see the one 
problem we have facing with the perpetuation of the live 
variety form on tape is how you are going to bring it about. 
And no money, and no amount of just talking about it is 
going to do it. It is going to require very, very complicated! 
applications and you say, well, by George, the networkds are i 
so aggressive and sure they will do it, but networks are [ 


fairly prosperousnow and they are doing very well. i 


And you can't, in a program meeting, Mr. Hruska, if you were! 


$ 


| 
| 


H 


in with, NBC, CBS program board they would say you are : 
right we should have it now, let us run the films and | 
which ones we are going to put on the air this fall because 
they are in the business of putting on shows immediately. 

I can tell you the pressures of getting shows on overnight. 
As good as they are it is rather horrendous. And 

people do suffer some personal inconveniences from time 

to time. And as a result we are not really talking about 

the noblest aspect of broadcasting, keeping new shows alive, 
or the documentaries, or even football games. We are 

talking about another facet of make believe entertainment 
which we all believe in and incidentally can be very 
satirical and productive in today's society. But there is 


no overriding drive at the networks to change this program 
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form. 
i They have fairly well liquidated the tape 
4 studios. They have gotten rid of practically everything 
| in New York except one that I recommended they buy and we 


| Shouldn't have. I mean it is not negotiating point we go 


J 
—— — ED OES —ñ— —ßh 2 — 


back to. But now if you want to do a show in New York 


„ | 
5f i 
j they say no you have to go to the coast, you don't even ! 
T | 
4 have a choice. But I think those problems, the drive for ; 
| live you know is not an overwhelming drive. You are talking | 
2 
, out this whole live variety thing, that day will come | 
D» i i 
Ff again, because it must. 
- ! 
: I never heard anybody say it must. : 
f | 
ic 1 | 
* | 
"| ! 
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Q The point is, Mr. Dann, you say it is 


not going to happen? 


| 
) 
| 
A Only because the natural factors to bring it 
back aren't in existence. Nobody is jumping up and down 
crying for it, not even the public, which is an indictment, | 
maybe, of the public. | 

Q How do you know the public does not have a i 
great interest in having new musical variety programs put - 
television? How do you know something like that? 

A The way the broadcasters look at it is — and 
have to look at it -- is how are the ratings this year with 
less variety shows, and I suggest to you the ratings are | 
very satisfactory. 


THE COURT: You mean overall ratings? 1 


d 
T 
' 
í 
d 
1 
| 
* 


THE Wi.INESS: Yes. 
Q If all the networks are dwn to two or three 


| 
or four variety programs that are still commanding sufficiently 
j 
high ratings -- 


A Fine audience, great audiences. i 

Q — to stay on the aii, how can you conclude 
as a metter of logic that the ratings obtained by other 
programs indicate public disinterest in musical variety. 

A I didn't suggest to you the variety shows 


we have on the air aren't great. As a matter of fact, I 
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suggest to you that the Carol Burnett, Sonny & Cher ratings 
today, those two hour variety shows, and I think somebody 


else here could project this rating structure better, but 


— me E 


I would suggest they today have the highest average rating 


—— 


of variety shows. I mean, if we taks the category of 


variety shows on CBS Sonny & Cher and Carol Burnett represen 


the two — somebody is shaking their head -- I bet it is a 


< E 
R te 


fabulous year, because there are no bombs as variety forms 96. 


You know, we used to have losses, shows that were down in 


ratings sometimes in the variety form, which would bring 


ST sa 


the other ones down. But I am saying they may not be as 


high as Ken Murray or Jackie Gleason, but at the tine those 
shows were on there were other shows to bring them down. 
But as a group these two shows, to prove your 
point, are very popular. 
What I am saying is the rest of the CBS televisi 
schedule is highly functional this year, probably doing 
the best job -- one of the best jobs in its hístory, an 
extraordinary -- 
Q Mr. Dann, it is competing with other non-musical 
variety programs. 
A Yes. 


Q I simply do not understand the basis for your 
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for your opinion which you have expressed that the public | 
does not want more musical variety programs. | 
A May I correct the word "want" to "demand." | 
Q Towhat? | 

A To demand. 
THE COURT: He is correcting the word "want" 
to "demand." In other words, he says his view is that the | 
public is not making any apparent demand. | 


Q How does the public make an apparent demand? 


audience reaction. I am quite willing to. The public will i 


| 
! 
A Now you are discussing an inherent problem about, 
| 
| 
look at anything they like. t 

i 


Q Mr. Dann, may I interrupt you, because I believe 
you are going off the point of the question. 


| 
You have expressed an opinion now that the public 


is not in a position, presently -in a position of demanding 
i 


new musical variety programs. 
| 
| 


A Absolutely. 

Q I would like to know what basis you have for that 
opinion. 

A Because the public nover demands any form. 


They don't demand forms. That isn't the way the business 


works. 


You put it on and if they like it they look and 
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jhb-4 Dann-cross | 
if they don't like it they don't .ook. | 

Q By the same token,you would say the public is | 
not demanding detectiva series? 


A They are. They are very popular today. Police 


THE COURT: You are defining demand in terms 


of response? 


shows are very popular today. | 
| 

| 

' 

| 

i 


THE WITNESS: Yes. 
A You know,Sam Goldwyn used to say you can't pay 
them not to cone. 
Q How do you know new musical variety programs 
would aot be popular if they were put on and if they had the 
talent to sustain them? 


A I think they would be. You are quite correct. 


I dnn't disagree with that. If they had talen to sustain i 
if they had the talent to become popular and the talent | 
to become good they would stay on. That is quite correct, | 
that's right. 

No one says the variety form is not a good form. 
No one says it cannot work. No one says the public does not 
like it. They love it. I have suggested to you that two 
CBS shows are very popular. 

What I am suggesting to you is nobody is 


experimenting, gambling on new program forms, cnd i em 
SOUTHERN DISTRICT COURT REPORTERS 
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suggestingto you that the reason they are not is because 
there seems to be no lifeline from which they spring. 

Q How do you know that no one is now in the 
process of ganbling on new musical variety forms or programs 


What is you basis for that statement? 


— —é—— —24 — —— — a] 


A How about trends? I would suggest to you the 
fact that CBS has only two varisty forms -- 
Q On the air? 


-— on the air, and they will put -- 


—— i M — —À À—À 


A 
Q Is that your basis? 
A 


No, no. They will put a third ^ne on, I am told 


——— 9 qt 


and I am quite familiar with what it is, because it has 
been announced in the caper and I know who is producing it 
and I talked tc the producer about it, but it is a spring 
rep.acement probably that they don't think will probably 
work very long ~- 

Q How do you know “hey don't think it will wor.) 
What is the basis for that statement? i 

A None. I think they think it will be a smashing | 
hit and I think it may work and be a tremendous hit and | 
then conceivably CBS -- I don't think so, because the show 4 


I don't know if the schedules will be set in time. I | 
i 
| 


would suspect that at this point there will be two variety 
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shows onthe air next fall on CBS. I may be wrong. I 


don't know that. 


c 
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| 

| 

Q Mr. Dann, you may have your opinion. | 

l 

MR. TOPKIS: If your Honor please, just in | 

the interest of terminating this within our collective life- 
times, we have spent a half an hour over whether they are 


going to have two or three variety shows ever. Does anybody 


* 
e 


THE COURT: I am sure that the plaintiffs care 


j 
| 
really care? Suppose they do? | 
1 
‘ 
| 
ane I think there is some relevance to it. However, I | 

i 

i 


really believe I have Mr. Dann's views and I think I under- | 
| | 


stand the premises for it and I think you are free to i 
! 


"TE ey 


attack those premises or put other witnesses on who will 
15 give me a different point of view. 
i MR. HRUSKA: Yes, sir. My only intentinn, 
your Honor, was to make clear on the record what the basis 
for the opinion was. 


THE WiTNESS: I may suggest one point that I 


ee ee rÜ — 


Think we haven't covered, and that is you can be sure 
that there is no additional leasirj or creation of additional 
li studios for variety programming and that in the recent 
years there has been, whenever possible, the tendency or 

the specific action of eliminating studios in which variety 


programs appear, particularly in New York. 


| 
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Now, obviously CBS-Hollywood doesn't close 


studios within their own plant, but they do, they did here 
in New York.. 

Q Mr. Dann, what is the basis for your statement 
that facilities capable of housing productions of musical 
variety programs are being closed down? 

A What is the basis that they are being closed 
down? 

THE COURT: What is the basis of your saying it,i 
what knowledge. 

Q You just expressed that opinion. What is the 
basis of that? 

THE COURT: I don't thinx it was an opinion. 
MR. HRUSKA: It was a statement of fact. 
THE COURT: Yes. 

Q What is it based on? 

A I would say that in New York City in the last 
seven or eight years that television studios as far as opera 
tion and existence have dropped substantially as far as 


the networks are concerned. 
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Q Do you know whether or not any dimminution in 


facilities in New York City have been made up by or more 


: 
H 
: 
{ 


© 


than made up by the opening of facilities on the West Coast 


or the opening up of facilities on the West Coast that pre- 


or 
—— 


— 


existed and are now being used or could possibly be used 


for musical variety programs? 
A I know of none. I know of none. 


Q You know of none, but you don't know that it hasn't 


* 
* 
re. K- 


* 8 
D 


RO 
Sc 


facilities. 


INCETI. 


Q Do you think that the lack of available facilitie 


- ~ 
UR i 
cer oor 


is a factor which would impede the development of new 


17 i 


musical variety programs? 


happened? j 
A Well, I know that no network has increased z 
A Absoluteiy not. 


Q Do you think that producers of musical variety 


— MM 


iz a programs would tolerate conditions imposed by the network 


which would result in their inability to attain rights to 


use a substantial amount of the ASCAP or BMI music which the 
desired to use? 
THE COURT: I think we have been through that line. 
MR. HRUSKA: We talked about the stars. Now we 
are talking about the producers. That is abeat the last 
question on this line that I will ask. 
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THE COURT: All right. 

THE WITNESS: Can we adjourn for a minute? 

THE COURT: Sure. 

(Recess.) 

MR. HRUSKA: I would like to withdraw the last 
ques cion. 
BY MR. HRUSKA: 

Q Mr. Dann, you said on direct examination that 
you were aware of the fact that television networks license 
music from ASCAP and BMI on a blanket basis. Do you recall 
that? 

A I do. 

Q Do you know the basic features of a blanket 
license? 


I do not. Well, I den't--I know what it means, 


Could you give me your understanding of it? 
For a fixed amount of money, which we paid to 
ASCAP and BMI, we had an unlimited use of their library. 


Q Do you know whether music publishing companies 


compete amongst themselves on a price basis in the licensing | 


of performance rights to television networks? 


A 1 don't know how they function at all. I am 
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Q Do you know anything about the commission of the 


a music publishing business? 
i A Nothing. 
i 
-W é Q Do you know anything about the economic insentive 
" El of the music publishers to preserve the present ASCAP 


licensing system? 
A I do not. 
Q Do you know anything about the concentration of 
music publishers? | 
A I do not. Well, I do know from titles and things 
Q Excuse me, sir. I do know that there are major 
companies who we did a lot of business with. 
Q Do you know anything about the percentage of-- 
sd A No, sir, I do not. 
"1 Q Let me just finish the question so it is clear 


in the record. 


e 


The percentage of performance rights, royalties, 


that are achieved by a given number of the top music publish- 


?n 5h 2 
di ing companies? 


^3 


an i MR. TOPKIS: If your Honor please, couldn't we go 

on--i didn't ask this wituess anything about these svbjects. 
THE COURT: There were some questions you asked 

that were in relation to Dr. Fisher's testimony. I don't 

know if my geiger counter is working or not, but I assume 
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background are in the economic field. 

MR. HRUSKA: Precisely. 

MR. TOPKIS: Iwill stipulate that Mr. Dann is 
not an economist, at least not to my knowledge. 

THE COURT: I think a few questions of this kind 
are all right. I agree with you that you didn't ask the 
questions and Mr. Dann didn't purport to indicate that he had 
any such knowledge. 

MR. HRUSKA: Was therean answer to the last 
question? 

THE COURT: It was answerec while you were asking 
it and I assume that that answer stancs. — 

Q Do you know anything at all about the interests of 
the writers of music in preserving the present ASCAP systen? 
A I do not. 

THE COURT: Can't we just ask one overall ques- 
tion about that? 

Do you have any special knowledge with regard to 
the motivations of any persons to preserve the ASCAP system? 

THE WITNESS: No, I do not. But I would suggest 
to you that the reason I appear ignorant is because such 
information, if it did exist, which I do not assume it does, 


but since you are asking a question, I presume somebody 


thinks it might, that I would never have access or know about 


WAT ED SF ATES COURT HCUSE 


i 
ER DISTRICT COURT REPORTERS | 
FOLEY “QUAKE, MY., N.Y. 0007. TELEPHCNE: CORTLANDT 7-4580 | 


jhe 5 Dann - cross 3356 


such things because in my job at the network they would 


TT 


never discuss such things near me or in front of me. I 


would be separated from it. 


^ 


Q Do you have any knowledge regarding the interests 
or predilections of writers of music with respect to direct 
licensing by musíc publishers without writers consent? 

A None. 

Q Have you ever heard of an organization called 
the American Guild of Authors and Composers? 


A I have. 


Fr e e ae E.G. 


AGAC? 


Yes. 


i 


Could you tell me what you know about AGAC? 


I may have given out some awards ac their dinner 


or something. 


THE COURT: Now, I do begin to agree with Mr. 


Topkis that it isn't necessary to bring out what Mr. Dann 


knows about AGAC. I don'tthink there was anything he 


testified to that it seems to me would be substantially 
influenced by what he knows or doesn't know about AGAC. 
MR. liRUSKA: Your Honor, the witness did 
express opinions regarding the inclination or disinclination 
of writers and publishers to deal with television networks 
in the event of a by-pass. The purpose of this line of 
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questioning is to demonstrate that the witness knows nothing | 
about ‘he economic incentives of the industry, music pub- 
lishing and writing industry-- 

THE COURT: I think he admitted that, if that's 
the word you used. 


MR. HRUSKA: Yes.  --and no, sir, nothing about 


the original set up of the industry which might be brought 


to bear on the question of inclincation or disinclination 
to deal. 

THE COURT: Let me say this: Unless Mr. Topkis 
brings out anything on redirect to show that Mr. Dann has 
such knowledge, I assume he does not. 

MR. HRUSKA: Right. I do too, your Honor, 
obviously, but I just wanted to establish the record. 

THE COURT: All right. 

BY MR. IiRUSKA: 

Q Mr. Dann, I would like to read quickly through a 
list of names and ask you whether you know who these people 
are one at a time. If you say no I will go on to the next 
name. 

Harold Adamson? 

No. 

Eddie Beal? 

No. 
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Gene DePaul. 

No. 

Ray Evans? 

When you say know, personally, you mean? 

Yes. 

No. 

You know who they are? 

Yes. 

THE COURT: I ama little unclear. Did you 
know who the last one was? 

THE WITNESS: Yes. 

THE COURT: You know his reputation? 

TIE WITNESS: Yes. 

THE COURT: Is the question whether Mr. Dann 
knows them personally or whether he knows them by reputa- 
tion? 

MR. HRUSKA: Who they are, yes. 

Did you say yes to Ray Evars? 

I think he is a composer. I may be incorrect. 

Sammy Fain? 

Yes. 

You know that he is a composer? 


I do. 


Do you know his reputation? Is he, as far as you 
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know, a composer of some standing? 

MR. TOPKIS: Is Mr. Dann a character witness? 
What is this? 

THE COURT: It is obvious to explore Mr. Dann's 
knowledge of who composers are and une their standing is 
within their profession. 

MR. HRUSKA: Exactly, your Honor. 

THE COURT: Can't we do that with a general 
question again? Why don't you just ask Mr. Dann if he 
professes to have any information in that regard. If he 
says yes then let's explore it. If he says no then we don't 
have to go through all this detail. 

MR. HRUSKA: Could I perhaps suggest one other 
alternative, and that's let me read the entire list, which I 
can do in about 30 seconds, and ask Mr. Dann a question abou 
tha. list as a group. 


THE COURT: All right. 
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Q Ray Gilbert, Donald Kahn, Moe Jerome, Paul 
Webster, Jerry Livingston, Mimmy McHugh, Johnny Mercer, 
Vic Mizzy, Don Raye, Harry Ruby, Harold Spina, Harry 
Tobias and tied Washington. 

Are these people, Mr. Dann, whov you believe by 
virtue of whatever you may know about these people to be 
songwriters of the first rank? 

A Yes, sir. 

THE COURT: Those of them you know. 

THE WITNESS: Yes. Yes, sir. 

Thank you. 

Now, I would like you to assume thes: facts: 

In 1954 the Minnesota Mining Company, which I 
will call 3M made a decision 

THE COURT: Why don't we get the objection now? 
There is no point your spinning outa whole hypothetical. 

MR. TOPKIS: Whatever it is I am against it. 

THE COURT: Well, I know that. While I understand 
what that means in ropkis“ would you please explain it in 
court for the Court of Appeals? 

MR. TOPKIS: If your Honor please, if you 


understand what I mean and I understand what I mean then 


I am fine. I don't care about anythiag else. But serious- 


ly what can this man add to your knowledge of the -- 
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TH COURT: I think there is more to it than that. 


I don't think the direct testimony warraats any inquiry wity 


* 


regard to Mr. bann! s reaction to the 3M situation. 
H MR. TOPKIS: And if your Honor please, you know 
what that long list of songwriters means -- 
1 THE COURT: Quit while you are ahead. i 
MR. HRUSKA: I would like to ask Mr. Dann a 
series of questions, including questions based on the 3M | 
incident, to determine -- 
THE COURT: Just a minute until I hear what Mr. | 
Hruska wants to say. | 
MR.HRUSKA : -- to determine whether these facts 
brought to his attention would influence the judgment that he} 
expressed this morning regarding writers willing to deal i 


i 
1 


directly with Cas in event of bypass. 


THE COURT: I will tell you what I would like to ? 
do, I don't want to wait a long time but I would like to have 


you write .ut what your proposed question is so that I can 


- 1 
SESS A rt 


K 


see whether I agree with the description which you make 


44 


of the situatica and say, Mr. Dann,if you know that would 
it influence your judgment as expressed this morning. 


I am not trying to make school boys of any of you but I 


* 
Sr Sr ,. 


think it gets to be too diffuse otherwise. i 


: If you want to take five n utes to fra a 


— 
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question -- unless you already have it. 
MR. HRUSKA: I have it here, your Honor. 
MR. TOPKIS: It is all written out in advance. 
MR. HRUSKA: Well, not completely. 
THE COURT: Mr. Dann wants to ask a question. : 
THE WITNESS: I have an. appointment at some point this 
I cannot break. Who do I ask? l 
THE COURT: It is proper to ask me at least in the 
first instance. What time is your appointment? 


THE WITNESS: At 5 o'clock. 


THE COURT: When do you have to leave here to get 


THE WITNESS: Well, it is at 57th Street and Madison 
Avenue. 

THE COURT: If you left here at 4:15 would that 
be aii -ight? 


THE WITNESS: Thank you, sir. Thank you very 


MR. HRKE3KA: I he;e no objection to that. 
MISS KERN IL: Your donor, could we look at the 
an too? 
THD COURT: If I approve it you look at it. 
If I disapprove it you don't care. All right? 


MISS KEARSE: I thought maybe we could influence the, 
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decision. 
MR. HRUSKA: I was going tc briefly describe -- 
THE COURT: All right. 
I tnink I can rule on it thís way. Let me ask 


you this, how much . more examination do you think you have 


beyond that, Mr. Hruska? 


MR. HRUSKA: I think the main remaining subject 
I want to cover with the witness concerns the opinins regard- 
ing disinclination, music in the can, advertisements in 
the can. 

THE COURT: Well, I am not asking for a catalog 
I am just asking you to estimate to yourself first and 
then to me after you have reached a conclusion, how much lorge:r 
you think it will take you to complete your cross examination. 

MR. HRUSKA: I believe that it would probably 
take another hour. 

THE COURT: Well, then, why don't you go on to 
something else and we are going to have to call Mr. Dann 
back, I am sorry to say, and we will let him go at 4:15 
an you can develop the proposed hypotnetical question as 
conpletely as possible overnight and give it to me 
the first thing in the morning and copies to Mr. Topkis 
and Miss Kearse. 

THE WITNESS: I apologize. Am I upsetting the 
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hours of the court? 
THE COURT: No, it isn't that. I am sorry we 

are going to have to ask you to come back because we won't 
finish today. We finish normally at 4:30 so today we will 
finish at 4:15. 
BY MR. HRUSKA: 

Q I would like to read a list of music publishing 
companies and then ask you a question about that list. 
The list consists of Warner Brothers, Feist, Miller & Robbins 
which is otherwise known as the Big 3, Chappell, MCA Music, 
Edwin H. Morris, Shapiro Bernstein, Mills, Bregman Vocco, 
TRO, Aberback, Borne, Sam Fox, Larry Shayne, Jerry Vogel. 
Have you heard those names of music publishing companies or 
any substantial number of them before? 

A Yes, sir. 

Q Do you recognize those names as generally being 
among, or the more substantial music publishing corporations! 
in this country? 

MR. TOPKIS: Objection, your Honor. What difference 
does Mr. Dann's knowledge of this fact make? 


THE COURT: I will say I will hear the answer 


but it doesn't seem to me that what he testified to today was; 


based on the fact that he knows much ak “he names of 
companies or anything. He has talked about the 
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dynamics of buying music anc so On. Do you recognize those 
names as leading publishers? 

THE WITNESS: Yes, sir. 

Now I would like you to assume these facts: 

One, approximately 40 per ent 

A Excuse me. I can't hear. I apologize. 

Q I am sorry. Approximately 40 per cent of the 
performance rights income earned by those publishers come from 
network television. Two, those publishers now supply CTN, 
On an annual basis, with approximately 44 per cent of the 
ASCAP music now used on CTN and measured by ASCAP credits. 

A 40 per cent of their income is from network 
television. 

Q Of their performance income, from ASCAP. 

A Yes. 

Q 44 per cent of the ASCAP music used on the CBS 
television network comes from the catalogs of those pub- 


lishers. 


Wm EE. vItUu Va pis Be Sad WS Ru c hw 


A Yes. 


Q Three, those publishers do not now engage in 


2 


any price competition for that business. They simply 


SERRI: 


S 4 
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receive ASCAP distributions at the rate of $00 for each feature 


performance and lower rates for background and theme per- 
formances, and their writers, the writers of the music 
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receive a like amount for each use. Assume further that 
you were to talk to a representative of ezch of those 
publishers and that representative tells you, in words or 
substance, that he considers the direct licensing of tele- 
vision networkds to be a form of self-annihilation, to be 
the end of the road for him as a publisher, or in general, 
that performance rights should be licensed through per for nan 
rights of silence. What impact would thcse facts, 
discussion, have on ycur judgment regarding CTN's ability, 
the ability of program producers to directly license all the 
music they needed without competitive injury? 

MR. T PKIS: I object to the question on the ground 
that it does not have foundation in the evidence. 

THE COURT: I don't think there is any foundation 
in the evidence that even if, as apparently was the 
case, some of the music publishers may have made such re- 
marks to some people some time back in another context they 
would necessarily make such remarks to Mr. Dann or the person 
filling his shoes at CTN at thepresent ime. 

MR.HRUSKA: I am asking you to assume , your Honor 
at such people would make such remarks. 

TH: COURT: I know that but the objection is there 
is no evià.nce to indicate that they would. And I sustain 
the objection to that extent. I will allow you to ask a 
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hypothetical based on the statistics that were given and 
based on the assumption that the persons that youare deal- 
ing with indicated to you that they did not favor, or that 
they did favor licensing through ASCAP and they didnot 
favor licensing directly. 

Do you understand that? 

I mean do you understand the -- 


MR. BRUSKA: Fairly well. 


Could I rephrase the question. 


THE COURT: I think it would help vs ali if you 


THE WITNESS: In essence arzn't you -- are you 
kind of saving that so much of our revenue come. from this 
source that we want to maintain it? Would that be i^cor- 
rect? 

Q Are these words that -- 
THE COURT: When you say our rsvenue are you 
Speaking of the song publisher? 

THE WITNESS: As a music publisher. He is saying 
we have got so much coming in fro.. these fellows iet us 
u intain it. 


Q No, that is not -- 


THE CON: After the assumedfacts what was the 
question that you asked? 
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MR. HRUSKA: The question was, what impact would 


i 


^ f 
s " i 
those facts anc discussions, and now the discussions have beén 


modified, to be discussions which -- 

THE COURT: What impact would the facts and dis- 
cussions have on what? 

MR. HRUSKA: On your judgment regarding the 
ability of CTN aad program packages to directly license 
all the music they needed without competitive injury. 

THE COURT: There has to be a simpler way to asx į 
an opinion on this proposition. I think that -- well, if yo | 
can answer the question youare free to answer it. | 

THE WITNESS: This is embarrassing. I don't realy 
understand it, Judge. 

THE COURT: Well, you don't need to be embarrassed 
by that. I am not saying it is Mr. Hruska's fault. 

THE WITNESS: I don't follow easily. This isn't 
because you didn't make it clear, either it is late in the 
day or -- 

THE COURT: Let me see if this is any better: 

If you knew that the publishers derived 40 per cent | 
of their revenue from CTN and if you were aware in your own 
mind that 44 per cent of the ASCAP music that you used came 
from these people, and if you knew that they expressly 
indicated that they would prefer to have their music 
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cleared through ASCAP on the present basis and not on 
a direct licensing basis, what impact would all those -- the 


knowledge of all those facts have on your attitude towards -- 


i 
i 
1 
towards what? i 


MR. HRUSKA: Towards the ability of CTN, or packacers 


of CTN programs, of obtaining the music they wanted to use 


i 


for the catalogs of those publishers without ree 
injury. 

THE COURT: But you haven't indicated on what 
basis they would procure it. 

I mean, are you asking Mr. Dann whether he thinks 
under those circumstances he could get it directly? 
He could also get it from ASCAP. 


MR. HRUSKA: Let us assume he -- I am sorry, I shoul 
have mentioned it. | 
Q Let us assume that CBS television network suddenly 
drops its ASCAP license, the ABC and NBC television networks | 
continue with their ASCAP licenses, and the packagers of the 
CIN shows go to these publishers to try to obtain directly | 
licenses. 
A What would be -- the question now is -- 
The question is -- 


-- how the mu-.c companies would react to those 
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Q How the facts and discussions that we have asked yo 
to assume would affect your judgment regarding the ability of 
the packagers and the network to obtain the rights 
they needed. 

A Well, if we revert back, Mr. Hruska, to the 
points I made during the day of how music comes to the shows, 
rather than talking about networkds, or packagers going to 
them, because that isn't really what happens. 

It is really the individual musical director, or 


line executive on the show that deals with them. I think 


—— ———ñ—ä TTT — 


it is quit- possible that you would have one system for one 
i 
network, or two networ.s and another system for another network 


and they would both live alongside of each other. 


I don't see them saying, music publishers saying, 


to heli with you, you are out, all my goodies go to NBC or 


ABC, because the goodies are not really the coodies you are 
talking about because there is so much around that they could 
get in one way or another that I think that the thrust 
would be, perhaps, I am not sure, I haven't thought about 
this complicated question, I am still trying to understand 
it, but it does seem that it isn't necessarily true that that 
situation you have structured will bring about a lot of 
hostility on either side. 

Q Let me try to rephrase it this way: Not rephrase 
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the last question but put it to you in a somewhat different 
perspective. 

Would you agree with me, Mr. Dann, that since you do 
not know the degre- to which music publishing corporations | 
and the writers of music desire to preserve the current | 
like it licensing system through ASCAP — BMI, and | 
their desire to avoid any form of price competition amongst | 
themselves fcr television network business, that you cannot | 
express an opinion regarding their inclination or disinclin- i 
ation to deal with a television network which is attempting i 
to bypase that system? 


MR. TOPKIS: I hav- to do it but could I 


: 
i 
a4 
F 
al 


have that question back? 


* 


THE COURT: All right, will you read it batk? 


“i 
d 


(Read.) 


— 


MR. TOPKIS: I submit that that question is argu- 
mentative rather than fact eliciting. 

THE COURT: I will sustain the objection, Mr. 
Hruska. If you want to bring in -- I would be willing to 


have you ask Mr. Dann this question, which seems to be 


"——————————— «iE 
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getting at part of it: Mr. Dann, do you believe that there 


are circumstances under which music publishers might refuse 


to sell music to CTN? 


Ar Se" 
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THE WITNESS: Am I correct that you said that -- onl 


cmbr Dann-cross 3372 
the fact -- no, I would think that refusal to sell to CBS, 


I have to be careful not to understand any of the -- I 


—— — — B À —À —' 


don't know any of the legai aspects, I am not talking about 


the normal flow of business. My goodness, if -- 


THE COURT: Assuming they legally were free to do 


—— . 


THE WITNESS: Well, but they are speaking for their 
can you imagine a prominent composer or even a middle-class 
composer having his music turned down because the publisher s 
I won't sell to them? 

THE COURT: Well, I understand your answer, your 


answer is then you don't conceive the circumstance in which 


! 
| 
ays 
| 
| 
| 
i 
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THE WITNESS: You mustn't assume. And I don't know 
anything about -- I assume already that I do not know 
a hundred percent the relationship between the music publisheri 
and the composer, or even the music publ’ her, the agents 
of the composer and the agent -- and the composer's lawyer, 
but I do know that essentially it is impossible for me to 
believe that if a composer has a chance to work, or, more 
important, has a chance to have his works exposed, that 
he is going to get involved with any nonsense about whether 
or not the music publisher wants to give it to him. He will 
pick up that phone and either that -- I am not so sure that 
the music publisher won't be caught in the middle immediately 
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and the music publisher -- the composer first of all will 
call the network and get the facts then he will probably 
call his lawyer to scream at the publir'er. I think thac 

is what will happen. I don't think he will sit back and say 
my publisher speaks for me,. sorry,whatever he says is 
fine. If you know publishers tney are not that kind of fellow. 
If they own their own publishing company several of them do 
make their own decision. But even there I don't think they will 
hold out. I don't know that much about it. 

Q Mr. Dann, do you know whether writers of publishe4 
music in typical relations with publishers have the right to , 
license their music without publisher consent? l | 

A I am sorry, I do not know. 

Q All right. 

THE COURT: Weil, would your answer be any different 
if -- depending on the answer to that question? 

THE WITNESS. Not essentially. Be ause I think the 
composer still would react as aggressively as he cen to get 
his works performed, or the chance to create works. 

Q Mr. Dann, how long do you think the CBS television 
network could hold out if a substantíal number of the major 
publishers and major writers in this country with knowledge 
to deal with CTN, other than through ASCAP and CTN cancelled 


its ASCAP license? 
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A Under the present programming schedule cf CBS, 


— 


I can think of nothing I could live with easier as a program 


mM 


bureaucrat than losing this for the moment, these rights 


for the moment. I mean if we cancelled them. It would 


not be a disruptive influence because we would -- there is only 
i 


‘ `~ 
ee ee 


two variety shows on the netwcrk and I knowI could live 


uL 


with one season or two seasons with it. Now if ycu are 


MELTT 


saying would it ever have an impact in any other circumstances! 


' 


It is very hypothetical, but if you are saying, because essen- 


— 
. 


tialiy I think I can't believe in the long run that 


RB. TIS 


the fine musicians of the fine composers of the day wouldn'- 
want to work with the No. l ou: : in the history of 
entertainment. Here you have the giants of the world in 


the use of music rights end I think that if there is . 


difference of opinion that they eventually will want to nave) 


their stuff on. 

Q Mr. Dann, in your affidavit you did express 
opinions regerding the putting together of musical variety 
pro vans and specials. 

A Yes, sir. 

Q Do you think in the circumstances I have described 
wnere a substantial number of the major publishers and 
writers with knowledge to deal with TN, or CTN producers, 
that you could continue to produce those programs? 
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A I think today, yes. I sound like a broken record 
but I suggest to you that in the last three or four years 
there has been an increased momentum, and at the time I 


wrote this, or read this, or signed it -- 


THE COURT: Well, for me to be perfectly infurmed | 


about this affidavit am I correct in assuming that this af- 
fidavit was developed as such affidavits normally are, by 
responsible people? 
THE WITNESS: Yes. 
THE COURT: That is that you gave information to 
Mr. Hruska, he put it in a form wuich he believed made 
sense -- 
MR. HRUSKA: My associate. 
THE COURT: Or whoever. 


MR. HRUSKA: The format, chronology was that 


—— 


| 
! 
‘ 
i 
7 
1 
1 
! 
i 
| 


Mr. Lisido who worked with me or the case at the time, worked i 


with Mr. Dann, got information from Mr. Dann -- 
THE WITNESS: He came to see me. 
MR. HRUSKA: Yes, or spoke to him on tbe phos. 
I am not sure which. 
THE COURT: But in any event I assume you furnished 
the technical information relating to television which 
a lawyer wouldn't be likely to know. Is that correct? 


THE WITNESS: Weli, I -- 
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COURT: And he put it in legal form -- 
HRUSKA : He drafted it -- 
COURT: With whatever degree of care. 
HRUSKA: Mr. Lisido prepared the first 
draft to Mr. Dann through the CBS law department. 

THE WITNESS: I am sure that is the way it hap- 
pened. I am positive. 

MR. HRUSKA: I think Mr. Dann may have even 
suggested changes to Mr. Lisido, another draft was prepared, 
we had a meeting in my office which Mr. Dann attended, 
he took further time with the revised copy at my office, 
we had a further discussion about it and he signed it. 

THE COUR: Well, I accept your representations 
and I don't think that adds very much one way or the other 
but we have got that out of the way now. Have you finished 
the answer that you were making? 

THE WITNESS: Yes, sir. 

THE COURT: Well, I think this would be a good 
time then for us to quite for the day. And would you prefer 
to come in early or late tomorrow? I am not tryingto 
make a special witness out of you but I think you have been 
worked hard and -- 

THE WITNESS: I will be glad to come at the dis- 


cretion of the Court although I have a 3 o'clock appoiutment 
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cmbr Dann-cross 
tomorrow that I can't break. 

THE COURT: I can't conceive that you will be here 
that late. 

MR. TOPKIS: May I request that we get an earlier 
start tomorrow? I have Larry Green coming in from the coast 
and -- 

THE COURT: All right, let us start at 9:30. 

MR. HRUSKA: Miss Preston was scheduled to start 
first thing tomorrow morning. 

THE COURT: She was? 

MR. HRUSKA: Yes, your Honor. 


THE COURT: How long are you going to take with 


MR. HRUSKA: Well, we have the remainder of cross 
whatever that is. 

MR. TOPKIS: 1 have nothing with Miss Preston. 

MR.HRUSKA: Then it is simply redirect examin- 
ation and I assume we can go througl redirect examination 
in15, 20 minutes. 

THE COURT: All right. 

MR. TOPKIS: When shall we do her? 

THE COURT: Why don't we -- if you don't mind 


have a lady too listed beb-e -- get her on right away 


B 8 


SOUTHER DISTRICT COURT REPORTERS 
UNS) RG STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE CORTLANDT 7-4560 


— " » Pe 
; C » 


* 
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MR. 


TOPKIS : All right. 


THE WITNESS: May I please arrive at 9:45? 
THE COURT: Yes. 
THE WITNESS: Is that satisfactory? 
MR. HRUSKA: Yes. | 
& THE COURT: Gentlemen, can I see you lawyers for 
a minute? I suggest 2 o'clock on Friday for the remainder 
of this ordeal of documentation. All right. 


j 
| 
(Adjourmed to Thursday, November 29, 1973, 
(d : at 9:30 a.m.) 
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X Preston recross 3411 


Now, I would like to offer AX 263 and 264 with 
their sub-lettered subordinate parts. 
MR. HRUSKA: We have no objection. 
THE COURT: That's it, then? 
What are the exhibit numbers? Miss Preston, 
thank you very much. 
(ASCAP Exhibit 263 A, B, C, D, E, F anc G and 
ASCAP Exhibit 264 A, B, C, D, E and F, received in evi- 
dence.) 
(Witness excused.) 
THE COURT: I guess we are ready to resume with 
Mr. Dann. 
MICHAEL DANN, 
CONTINUED CROSS EXAMINATION 
BY MR. RUSKA: 
Q Just a couple of preliminary questions, íf T 
may, Mr. Dana. 
I have often heed in this industry that it is 
^ r more diffi- t to recoup audiences than to lose it, 
in talking about a television network. 
Does that comport with your experience? 
A It is Zar more difficult to recoup audiences for 
a program, a single program? 
Q Well, single program or, say, an evening's lineup 
SOUTHERN DISTRICT COUR T REPORTERS 
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jbe 6 Dann - cross 
or a schedule. 
A Par more easy to-- 
Q ^o lose vhan to recoup? 
A No, I thin: that is a meaningless platitude. I 
mean if you talk about vecouping, you are talking--if 
you can't recoup, if it ic new programs, if your new program 
is comirg on that night, tn it is the gamble ^f h/ts and 
misses. 
It is true that s nce hits are hard to ccme by, 
if you lose a hit and it has : function of attracting a 
la:ge audience not only to thai individual program but 
maintaining the night, the chancrs o. coming up with another 
tit to replace it, should it decline, it very difficult. 
I think on a particular program ten it starts 


to go downhill, to turn it around, if recoupM€+ there means 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


a specific program, then it is very difficult. 


Much more difficult than even finding a ht .epjade. 


Programs that we have been able to rejuvenate 
you know, primarily, come from changing the time periods tc | 
U 


another night and then you can have remarkable success. | 


| 
There has been a great deal of history on that but not typi- 


cal. 


I mean, a show in decline stays down. 
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jbe 7 Danr - cross 3413 
Q You mentioned something about a show on a par- 


ticular eveníng. 


= D e 
Ss SSeS C" 


If you have got a strong show in one evening's 


— 


Iac 


lineup and the ratings on that progran start going down, 
is that likely to have an adverse impact on other programs 


in that evening's lineup? 


" E t T 
SSeS UITAE 


A If it is at the beginning of the evening it has & 


potential of having some impact. If it is the last program 


- oso ts 


on in the night, it would have none. 

Q Obviously, or less. 

A However, there are some programs that are 
immune to lead in. For example, Ben Casey was an absolute 
runaway hit on ABC at 10 o'clock, Monday nights. The pro- 
gram that preceded it was a disaster and the big audience 
was with Lucy and Andy Griffin and suddenly the Casey 
audience was dominant. 


I mean, people will often find the show no 


: 
| 
| 
| 
| 
| 
| 


matter what. Generally, though, it is a fair assumption tha 
it is better to have a stronger show in front of you than a 
weaker one and it does tend to help you, but it is not 
universal. 

Q Have you made any study or gained any experience 
which would lead you to arrive at conclusions concerning 
this specific aspect of audiences viewing habits, and that 

SOUTHERN DISTRICT COURT &EFORTERS 


UNITED STATES COURT ROUSE 
FOLEY SQUARE, v. v., N.Y. 10007 TELEPHONE: CORTLANDT 7-4580 


jbe 8 Dann — cross 3414 
is to stay with a particular show that has been a hit, that 
has run for, possibly, one or two seasons, in preference 


to turning to a new show on another network in the same 


—— ÁÀÀ |——  — !— A —s ~e 


time slot? 
A Is the question have I given any study to whether 
people-- 
THE COURT: Have you studied it or do you know of 
any studies that reached a conclusion. 


A I don't know of the subject. 
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jbb-1 Dann-cross 3415 
C Has your experience enabled you to form a judg- 
ment on thi,? 


A On what? 


— —À o — ——]À oe 


Q On the matter of the audience staying with a hit 
having a proclivity to stay with a hit and having some 


inertial resistance to turning to new programs? 


— . | 


A By definition of a hit, a success -- by definition 
of a successful show, we are talki;: about a show that peoplà 
lik therefore will return to. There is considerable ! 
precedent in the industry as you will find in the first | 
two weeks of every new season,whether it be in September | 
or January or February, that there is an extraordinary 
sampling and that you can have a show normally like the 
Phyllis Diller Show come on on ABC and be the Number 1 show 
on the air practically, 56 share the first time, the 
second show have a 35 share of the audience. 

I don't thinkit is important to define what we 
mean by share,but it shows that it becomes considerably 
less popular, and thenthe third time out it be considered 
a probable disaster after a good start. 

And the old hits opposite it suffered substantially 
in the first two weeks. 

However, there are, I think, shows on the air 


like the Waltons, which have an intense loyalty factor for 
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other reasons and people don't look at it, even though it 


i 
7 


j 
is not the Number 1 show on the air, it is almost a religion’ 


for those who look and they would think that they would bs 
ostracized from the church if they didn't lo-k at it any 
given week. 
So they didn't bother to sample. Por example, 
“ne week ago, My Fair Lady was on, Thanksgiving night, 
against, I suspect, a rerun of the Waltons -- I can't 
remember if it was new or old -- and My Fair Lady did not 
get an extraordinary movie rating simply because the 
loyalty factor was so constant on that program. 
Q I think it was CBS that ran Duel at Diablo 
Thanksgiving night in opposition to My Fair Lady. 
MR. TOPKIS: Mr. Hruska;s ` cliert loyalty 
surpasseth all understanding? 
MR. HRUSKA: That shows how wrong you are. 
wetched My Fair Lady. 
A But could I suggest to you that theWaltons 
ran that night. 


Q Well, it is a matter of record. 


THE COURT: May I, Mr.Hruska because we have 
a number of witnesses here today, and so fotth, and I 


find this very interesting, but I would ike to know what 
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you are trying to put before me. 


MR. HRUSKA: Well, I am about to move to another 


THE COURT: Okay. 

Q Do I assume correctly, Mr. Dann, that you are 
not aware of the existence of the facilities and machinery 
available in the market place for direct licensing in movie i 
rights, mechanical rights and television synchronization 
rights? 

A Correct. 

Q Do you know of the Harr’ Fox Agency? 

I do not. 

And you are also unaware of the fact that that 
agency cures problems for producers of programs and movies 
and phonograph records of identifying, locatin; and «aming 
to terms with numerous copyright owners and dci g so in 
relatively short periods of time? 

A I do not. 

Q I assume also that you do not know why these par 
ticular forms of direct licensing facilities were created? 

A I do not. 

Q And you do not know who created these facilities 


I do not. 
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Q I would like you to assume for just a moment, 


Mr. Dann, that the facilities were ‘reated by music 


n] 


i publishers and they were created because there was a need 
si for their creation, and I would like you further to assume 
6 that these facilities would not be created for the CBS 
Television Network in the event that the network cancels 
23 its ASCAP and BMI licenses and the other television net- 
works retained theirs. 

On that assumption, I would like to ask you -- 
E MR. TOPKIS: Before we leave the assumption, 
12 you can't create something for CBS Television Network hat 
was created 25 years ago by music publishers. That is a 
& | logical -- 
MR. HRUSKA: Similar facilities or sufficient 


5 À facilities. 


THE COURT: Let me hear the question. I agree 
with your statement, Mr. Topkis, but let me hear what Mr. 
Hruska is trying to bring out, whether it is permissibla. 

7 Q Would you believe, or do you believe, Mr. Dann, 
2 that the lack of such facilities in the event of an — 
j bypass by CTN would create a risk to CTN that the producers | 
of CTN programs could not obtain all of it or a substantial | 
part of the ASCAP and BMI music which they desired to — 


25 | THE COURT: I will sustain the objection to you 
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question as to form. In the first place, it doesn't seem ` 


to me to make any difference, if you are going to assume 
"m. that there wouldn't be any facilities what other facilities 
there are for movies and so forth and so on. 
It seems to me that you are making very com- 
plicated what could be a vory simple question, namely, 
a does Mr. Dunn think that if the CBS attempted to deal directly 
. T with composers or publishers, the lack of any central 
| facilities would interfere with their ability to do the 
| job. 
"2. Isn't that really what you are asking him? 
MR. HRUSKA: Yes. 
THE COURT:That is what came through to me -- 


a b can they do it without central facilities? 


6 MR. HRUSKA: Yes. I would like to adopt that 

2" question, your Honor, and see it Mr.Dann can answer it. 

8 A The q ion is, if there was no existing cleariag 
E gf house -- 


on THE COURT: If CBS, let's say, canceled its 


ASCAP arrangement and there were no other contralized arrang 


1 


| 
i 
zi! ments — | 


c$ 


A Could the present clearing house concept ** 
in view of the ASCAP -- | 


THE COURT: Wo. Could CBS get the music it | 
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wanted directly. 
THE WITNESS: But ASCAP and BMI would stay in 
existenoe and work with tle other networks? 


THE COURT: Right. 


— f — ee 


THE WITNESS: While CBS would be forced tc set up! 
some sort of a clearing house structure in a competitive 


market place picture of existing ccntracts some place else? 


—  —— 


— 


THE COURT: Well, you weren't -- 

THE WITNESS: The ASCAP-BMI contracts v.uld say 
in effect with NBC. $ 

CBS would ba :ced to set up a structure -~ i 

THE COURT: That is your conclusion, that they 
would. 

THE WITNESS:  No,I am sorry. 

MR. HRUSKA: That is not part of the question. 
That is why I did it in the hypothetical way. 

TE COURT: Well, let us start again. 

If CBS did cancel or for some reason ít didn't 
do business through ASCAP and BMI, and the other networks 
did, in your view how would CBS go about getting music and 


to what extent do you think they would be able to do so. 


—— — — — —E—äʒ—ͤ—ͤ6 —— CR 


THE WITNESS: If the present contract was 
terminated, the question is, how would CBS function as far 


as music was concerned and what would their problems be? 


— <2 
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jbb-7 
Would that be it? 
Q Function on a transactional level, yes. 
A On a direct licensing basis. 
Q Yes. I want you to think in terms, for this 
question, of the transactional aspects of the nat ar. 
A Trans -- 
Q Transactional, in the sense that -- 
THE COURT: What do you mean by transactional? 
I mean, how would they get their music? 
MR. HRUSKA: The physical side of making contact, 
with copyright proprietors. : 
THE WITNESS: Well, I would think -- first of 
all,you must remember that you have just addressed a very 
specific question to me when I have already testified that 
I know absolutely nothing about existing machinery elsewhere. 
that somewhat reflects this particular function for CBS. | 
THE COURT: We understand that. 
THE WITNESS: But if you would like my opinion, | 
I then have to resort to the position that CBS, as probably 
the largest user ofmusic in tlie world and with its ability 
to program television shows which is to create them, put 


them on the air in living color and bring them into your 
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household to the exact second on 52 weeks a year some 18 
| 
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hours a day, I would think the problem of dealing directly 
on music woul: not be the most challenging that they have 
ever faced. 

Now, I wouldn't think that any bureaucret. 
would volunteer for the assignment. 


THE COURT: Well, to be more specific -- 


ee ee ee 


THE WITNESS: They would function and solve the 


THE COURT: Do you have any opinion as to how 
they would go about it? How you would recommend going 
about it? 


THE WITNESS: No, I do not. 


ri 


"n 
| 


we 
=e r 


———————————————— NN TN ON 
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| 
Q You also testified on direct examination, Mr. | 


Dann, regarding the expense of putting television programs 
together, putting specials together and series, etc., and yo 
also said that music parformance rights represented a small 
part of that expense. 

I would like you to assume that you were the 
chief executive of the CBS Television Network today and 
one of your assistars approached you and said, "Mr. Dann, 

I have got an idea : would like you to consider, which is 
that we drop our ASCAP and BMI licenses, and attempt to 
fill our music requirements and producers de so by direct 
licensing because I think we can save some money by doing 
that." 

Would you be willing to run any significant 
risk to those programs costing hundreds of millions of 
dollars for the sake of saving some money in music per- 
formance rights? 

A Yes, because networks take constant strike 
activity on just such a principle, that they -- the question 
of gambling a couple hundred thousand dollars, five nn. 
ten million, is something we always live with all the time. 
It really has to do with the merit of the moment. I 


think network executives operate by principle and conviction 
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and good business constantly. 


You know, networks have presidents and vice- 


presidents and treasurers and accountants and even lawyers 


and it all depends who is in sway and what their feelings 


— — 


are. 


J 
— 


I know some that were presidents in my history, | 


P] 


you know, they would say "Let's have our own ASCAP, we 


could have our own composers." 


VALLE 


I mean, it wouldn't be right. On the other 


hand, if you came to the program head he might feel very 
strongly about ASCAP's function or not strongly about it. 
So I am trying to say that if -- when you lump 
together what should be done I think you quite correctly 
ask me what the chief executive would say, would he jeopar- 
dize his bud'et projections for the year by obviousiy 
in this case having a conflict with the present music struc 
ture, if I can put it in laymen's terms,then I think he wou 
think seriously about it and decide on the merits of — 
or not he thought they could survive and whether or not 
in principle he was right. 
This may be the case now, whether there is a 
question of principle, you see. I don't know. 


Q You testified before, Mr.Dann, that a couple of 
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thousands to the producer of a program costing a couple 
of hundred thousand dollars was not a terribly meaningful 
figure. 

A It was not. 

Q And I find that difficult to reconcile with 
your testimony just now that you as the chief executive 
of a television network would be willing to put at risk 
hundreds of millions of dollars worth of programming for 
the sake of saving ini money on music performance rights 
which you said was an insignificent part -- 

A Excuse me. It seems to me -- 


Q -- of that figure. Could you reconcile those 


A Yes. First of all, I will pick you up, if 
I can, on the smallest part of it, which is not important, 
I think was referring to producers attitudes towards budgets 
and how to do shows versus chief executive officers and how 
they approach things, which is to save every dollar every 
piace. 


But when you use the phrase would somebody do 


something that jeopardizes hundreds of millions of dollars, 


I don't think people do anything that would jeopardize 
hundreds of millions of dollars. 
Now, where I am a little bit apart, and we 
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haven't made it quite clear between us, is what is in 
jeopardy and how, on what basis. I don’t understand it. 
The word jeopardy implies by definition danger and the 
word danger obvioussly is something no chief executive 
wants to live with. 
On the othar hand, calculated gambel has a sens » 

of reality. : 

Q The question I asked you, Mr.Dann -- and perhaps. 
it was a failure of communication between us -- the question. 
I asked you in effect asked you to .ssume that this course | 
of action, dropping the ASCAP and BMI license, would pose 
a significant risk to the lineup of programs, to the sched- 
ule. The question was -- 

A To the fuactioning of the schedule, to the 
ratings of the schedule? 

Q To the ratings of the schedule, to the audience 


acceptance of those programs. The question was, would you 


performance rights? 

THE COURT: Doesn't that question involve so 
many invariables as to be meaningless, whatever the answer 
is? If it were to save over a period of many years a 


large sum, it might be one thing. If it were a very small 
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run such a risk fox the sake of possible savings on music 
| 
| 
| 
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i 
sum it might be another. | 
Besides that, Mr. Hruska, I guess it is legally! 


permissible but psycho.ogically inappropriate to make | 
Mr. Dann assume that tie problems of securing music will | 
! 


be a threat to the structure of the network when rathsr 
positively he has testificd that in his personal opinion 
anyway he doesn't think it would be a threat to the strectate 
of the network. 

THE WITNESS: Yes. That was my difficulty. 
had difficulty operating on the hypothesis of what he 
referred to certainly as substantial risk or danger. You i 
know, all my thoughts of this moment are such that that risk 
was non-existent. | 

THE COURT: Of course, he is asking you to | 

i 
assume what you believed in 1970. | 

THE WITNESS: I was going to suggest that he * 
that is why I very quickly said at the moment. 22 1 | 
think -- ! 

THE COURT: I don't think it would be very 1 
ful for me to have Mr. Dann's opinion on this subject, 
even if he could give it. 


Q You referred on your direct examination to the 


i 
| 
| 
1 
| 

mechanical cost of substituting new music on a sound 
| 
| 
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track of a film or on the tape of a program. 
Of course, the mechanical cost -- 
MR, TOPKIS: I thin a was talking about a 
commercial. 
Q The mechanical cost is only a minor part of 
the cost thought, isn't it? 
A Absolutely. 


Q Do you hapoen to know the areas of additional 


A I indicated I thought in my testimony it all 
depends whether sombody had -- first of all, whether it 
was recorded music in existence, whether it was a tambourine: 
it was a full marching band with crowd noises that were 


real. 


THE COURT: How about an ocarina? 


, 
| 
1 
| 
! 
| 


THE WITNESS: An ocarina. I am sorry. 
know a range that would be meaningful. 
Q In substituting music that has already been 
recorded on a television program in the can you would have 


to have new music written, you would have to have an orches 


„ 
"m 


assembled, you would have to hire a place for that orchestra 


i — 


you would have to have the sound equipment. Is all this 
true? 


Yes. On variety shows it would be almost 
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impossible, because you would have to work with lip sync 
and all of that. On the two variety shows you could. 

I mean, it is very complicated. Well, it all depends how 
you do it. There is somebody in the room who is much more 
qualified to discuss this specific phase of implementation. 
I quite readily agreed yesterday that it coul^ be sizeable 


and complicated. 


—— eee nee $ 


Bu: in fiim shows, the redubbing of the music 
track, where there isn't lip sync, you can have —— 
canned music, it is not a herculean or terribly difficult 
thing. In variety shows I don't think you could have 


CArol Burnett dub Swannee River while she is singing Old 


Man River. 

Q Are you aware of any labor limitations on the 
amount of canned music that can be used on a television 
program dramatic series? 

A Yes, I know there is a limit, but I vould think 
then you quite correctly point out some of that would have 


to be then new music. You are quite right. 


—€———————————— 


Q New music, and you would need then -- 
A I mean not canned music, performed either by 
the house orchestra or somebody, yes. 


Q Do you happen to know the expense of rescoriaig 
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a half nour of a dramatic series, rescoring the back- 
ground music? 

A I do not. 

I am not qualified. There is an expert here 
who could address himself to that. 

Q You said on direct examination something to the : 
effect that the cost of producing television programs and 
specials was getting so high that the economics of the 
business and other factors were leading toward a substantial. 


number of reruns of programs. 


t 
1 
{ 
L] 
7 


A Right. 
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2 i Q I would like you to assume that you were chief | 
4 executive of tho CBS television network and one of your | 
assistants came to you with the idea that you should by- 
pass ASCAP and BMI, drop your ASCAP and BMI licenses, while | 
4j ABC and NBC retained theirs, but pointed out to you that | 
y you were in the middle of a season, you had a number of | 
programs in the can and specials that you wanted to rerun 
and, of course, if you dropped your ASCAP and BMI licenses | 
U d you would not have performance rights for those programs. | 
| 
Is this a situation which you as the chief i 
:j executive of a television network would voluntarily put — 
self into? | 
A The supposition is that we are in the middle of 
the season? 
> if Q Right. 


A And that we have a lot of shows in the can? 


ifs $ Q Right. 
" 
à A Or committed, in the can. 
Q Right. 


A And that. the ASCAP relationship was going to 

as terminate tomorrow? 

Q No. The question was posed to you should we 
terminate that relationship tomorrow and voluntarily put 
ourselves in this position of having a lot of programs 
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in the can without performance rights. 

A In the television business I would recommend | 
we not do any radical changes for tomorrow. I mean, it 
doesn't make sense to change something that quickly, over 
24 hours, never.  : wouldn't cancel a trucking contract over 
24 hours. 


Q Do you know whether advertising agencies have 


the right to use the published music contained in their com- ` 


merciais on a television network which has no ASCAP or BMI 
license? 

A I am not familiar with that subject at all. 

Q Do you know whether advertising agencies have 
the right to use on television networks without ASCAP or 
BMI licenses the stock music, pre-recorded canned music? 

A I am not familiar with that subject. 

Q I would like you to assume that all advertising 
ageacies in the country do not have the right to use either 
published music or stock music on television networks which 
have no ASCAP or BMI licenses. I would also like you to 
assume that the J. Walter Thompson agency has no right to 
use music originally created for their commercials on 
television networks without ASCAP and BMI licenses. 

THE COURT: Mr. Hruska, you are cross examining 
Mr. Dann. I don't recall that he was examined at all with 
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regard to the advertising aspect of things. 

He has just said, in effect, t ıc he doesn’ 
know anything about that aspect of it. 

Why should he be cross examined on that subject? 

MR. HRUSKA: Because he did, your Honor, give 
testimony on the subject. 

‘HE COURT: If he did, will you remind me what 
it was? I don't mean the precise words. 


MR. HRUSKA: He said on direct examination, as I 


recall it, that advertising agencies owned all the music in 


their commercials. 

MR. TOPKIS: That was said, your Honor, in respon 
to a question on cross. 

MR. HRUSKA: No, no. 

MR. TOPKIS: It doesn't make any difference. 

THE COURT: I don't want to stand on that techri- 
cality either. I am very much concerned about the time. 


MR. HRUSKA: We are in the top of the 9th, your 


THE COURT: All right. 

Do you remember the assumptions? 

THE COURT: I think you better repeat them. 

MR. URUSKA: All rigat. 

Wo advertising agency in the world owns the righ 
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2 to perform the published music or stock music contair 2d 
in their commercials on television networks unlicensed by 
T ASCAP and BMI. 
3 "HE COURT: All right. 
Q Number 1. Number 1, in the case of the 7. 
Walter Tompson Agency, that agency does not have the 
right to perform music written for their commercials on 
television network; unlicensed by ASCAP and BMI. 
Would trat condition create in your mind a signi- 
ficant commercial risk to a ‘uwievision network were it to 


cancel its ASCAP and BMI licenses? 


A Risk o: commercials? 
Q A significant commercial risk. 
A I mean, what would they risk? I mean, you mean 


they would risk--the advertisers would go away? I mean, 
what is the risk? We are talking about risk. Risk for 
who and what? 

Q That is what I am asking you. 

A I don't think it would hurt the network. I mean, 
it is a commercial problem. If the advertisers have to 
advertise really on the network, because the network is 
their place, then I think the only people who would have the 

I problem would be the advertisers and the advertising agency, 
I think. 
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Q You said yesterday that Mr. Wright and Mr. Vincent: 

ana Mr. Sunda each at some point worked for you. | 
b I think--yes, in some--well, when I say worked-- | 

THE COURT: In your department, within the juris- | 

diction that you controlled? | 
A You see, when you--those young men who came along | 

over the years, I think they all worked--when you hired a | 

producer they were not producers, they were like unit mana- | 

gers, and what role they worked and how much control we 

had of their company change, because they were probably on-- 

let's say we worked together in a socialistic sense for 

over 3,000 programs, all of them together, I mean, 2 000 

programs. 

Now, what role they had at any particular time-- 
certainly they didn't report to me directly and I think 
during that time they worked for producers who I hired. 

But it would not be a fair assumption to say that 
they were on my personal staff, my staff, so I had to give 


them Christmas presents or anything like that. 


| 
| 
| 
| 
| 
| 
| 
| 


Even these men that you are talking about haven't necessaril 


he has been with Banner, I think, Wright. 


The business doesn't work quite like that on a | 
Q Yes. 
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A He has been with him from the Gary Moore Show. 
But we owned, for example, the Gary Moore. Show, and I brought 
in Bob Banner, helped him start his company, hired Bob 


Banner, I put together Bob Banner's company, which took over 


production of the Sary Moore Show. I think Bob Wright at the 
f 


time was hired by 3ob to help set up his production company , 


as a business manager. 
During that time I would see Mr. Wright many 
times, but Mr. Banner, in so many words, reported to me. 
That would be typical of that. 
Q Mr. Dann, what part of the record of tnis case 
dii you read prior to testifying here? 
A My memory is as bad as where we last saw each 


other in 1970. i 


THE COURT: Do you have anything that can refresh 
his recollection on that? 

Q Mr. Topkis brought out some areas of testimony 
which you had indicated that you had read. Maybe I could 
pose the question in terms of did you read any me part 
of the record in the case. 

MR. TOPKIS: I think I mentioned to Mr. Dann 
all of the testimony that we made available to him, but I 
won't swear to it. 
THE COURT: Mr. iiruska is trying to learn whe ther | 
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that is all thet he read. 
MR. HRUSKA: Precisely. 
A The answer to your question is I was sent by 


the Paul Weiss firn» to acquaint myself with what had trans- 


pired some eight or nine testimonies, seven or eight 


testimonies. 

THE COURT: As far as you know, they were 
mentioned when Mr. Topkis asked you about them? 

THE WITNESS: Yes, I assume so. 

Q You are being paid a fee by ASCAP for your ser- 
vices in connection with the case? 

A I'm being paid my standard fee by the Partl 

Weiss firm. 

Q Who approached you to testify in the case? 

A I received a call from Mr. Topkis and Mr. Blum- 
feld or-- 

Q Blumstein. 

A Blunstein. 

I think Mr. Blumstein and Mr. Topkis called and 
asked if they could see me. I did not know the nature of 
their visit. They came into my office at 1 Lincoln Plaza 
and discussed with me whether or not I would be willing to 
testify, to answer certain questions relevant to the indus- 
try. 
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Q How many meetings did you have with Mr. Topkis 
or Mr. Blumstein or anybody else in the Paul Weiss firm 
or in the ASCAP Legal Department? 


A I never to my knowledge talked to or discussed 


anything with any member of ASCAP until we had lunch yester-. 


day, at a rather questionable restaurant. 
MR. TOPKIS: Wait until you see where we are 
going today. 
A But I did meet that afternoon with them. I 
later met with them-- 
THE COURT: "Them," you mean Mr. Topkis and 
Mr. Blumstein? 


THE WITNESS: And some associates from time to 


THE COURT: Right. 
A --at tha Paul Weiss offices and then there was 
a second meeting at the Paul Weiss office. 
I would say there were three meetings in all. 
The first meeting was not of substance. It was only to 
determine whether I would be available. 
Q The other two meetings were each approacimately 
how long? 
A Well, since I am being paid for them, T am moti- 
vated to make it at the maximum. I would say they were twc 
SOUTHEFTE DISTRICT COUR ^ REPORTERS 


Nut ED STATES COUR? 1.2 JSE 
FOLCY SQUARE, Fl. T., X. . 10007 — TELEPHONE, CORTLANDT ; 458 


jhe 9 Dann - cross 3439 
or three hour meetings. I mean, in my terms, they are 
very long meetings. not in your terms. 

MR. TOPKIS: May I say that they seemed that 
way to us. 

MR. URUSKA: Your Honor, I think on that note 
I will close. 

THE COURT: Do you have anything further, Mr. 


Topkis? 


MR. TOPKIS: We have nothing further, your Honor. 


MISS KEARSE: Nothing, your Honor. 

THE COURT: Thank you very much, Mr. Dann. 
It was very interesting testimony. 

THE WITNESS: Thank you. 

(Witness excused.) 


THE COURT: Shall we take the morning break at 


MR. TOPKIS: Fine, your Honor. 


(Recess.) 
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MR. BLUMSTEIN: Your Honor, ASCAP cails as its 
next witness, Mr. John Green. 

JOHN S RE E N, called as a witness by ASCIP, 
having been first duly sworn by tne Clerk of the 
Court, testified as follows: 

DIRECT EXAMINATION 

BY MR. GITTER: 

Q Mr. Green. where did you go to college? 
A Harvard. 
Q And my notes show that you were graduated at the 
age of 19, is that correct? 
A Correct. 
Q When did vou graduate? 
1928. 
What did you do when you left college? 
I went to work in a Wall Street bond house by the 
name of Aziel and Company. 
Q How long did you work there? 
A Six months. 
THE COURT: Long enough to know you didn't like 
it, is that right? 


A That's right. 


Q Have you been a professional musician ever since?! 


A I have. 
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A Am I correct that your music education is qe 
result largely of seif-teaching? 


A In the extended and more sophisticated forns, 


Q Now, you have been a musicien since 1929 and your 
career has included the writing of songs and standards, 
has it not? 

A It has. 

Q Could you name some of the songs and standards 
that vou have written? 

A The big ones? 

Q The bigger ones. 

A Coquette, I Am Yours, Out of Nowhere, I Cover 
the Waterfront, Easy Come, Easy Go, You're Mine You, 

Song of Raintree County, Body and Soul. 


You didn't hear me, Mr. Hruska? Shall I sing 


MR. HRUSKA: Please. May I ask your Honor if 
the witness could be asked to speak up just a little more, 
if that's possible. 

THE COURT: Why don't you move into the jury box. 
I do like witnesses to speak up but I also like them to 
feel natural. 


A Would you like me to repeat the list? I enjoy 


doing my medley. 
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MR. HRUSKA: "And then I wrcte;" Yes. 


rn: 


THE COURT: I would be surprised if Mr. Hruska 


K. 


didn't know what your accomplishments were. | 
MR. HRUSKA: Yes, I know the list, Mr. Green. } 


Q And Mr. Green, are you a member of the Songwriters 


| 
i 
Hall of Fame? | 
A I was inducted last June. 
Q Mr. Green, have you been a composer in the serioud 
field? 
A I have. 
Q Could you name for the Court some of the compo- 
sitions and some of the work you have done in that area? 
A Yes. A Fantacia for piano and orchestra, called 


Music for Elizabeth, that has been performed by major 


orchestras and soloists; 


actual material in its original form, based on the thematic 
material from my score for the film Raintree County entitled 
"Raintree County, Three Themes For Symphony Orchestra"; 


A work in which I functioned as a composer-adapter 


1 
A symphonic work based on, but not including the 
1 
$ 


speaking categorically and not qualitatively, in the sense 
that Rachmaninov and Brahms worked on themes of Paganini anā | 
Haydn, in that I created a rapsody for riano and Orchestra i 
| 
derived from the material of Aaron Copeland's El Salon an. 
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under the title, Fantasia Mexicana, which is published 


as Copeland-Green. 
And several other works. 
Q And you have also been a conductor for a great 
many years, have you not? 
A " have. 
Q Could you name for the Court sone of the o-ches- 


tras that you have conducted? 


A Los Angeles Philharmonic, Philadelphia Orchestra, 


the Boston Pops, the Denver Symphony, the Houston Symphony, 


the Israel Philharmonic Orchestra in Israel. The Miami 


Philharmonic. And on and on, most of the major orchestras-- 


the BBC Orchestra and Symphony in London. 


Q Mr. Green, is it fair to say that your conducting 


has ranged from the pop music field to the much more 
conservative serious music? 

A Not only conservative but contemporary and 

avante guarde, yes, both fields. 

Q You have conducted operas? 

A Yes. 

Q And symphonies? 

A Yes. 

Q Concertos? 

A True. 
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Q Have you worked as a compcser of motion picture 


scores? 
A I have. 


Q Could you name some of the motion pictur? scores 


JSST NS UIT. 


which you have worked on? 


A Well, going way back when I started with Para- 


LAM ctm 


mount, the first film that I did was a film called Secrets 
of a Se retary. That was the first one. 

Then, coming up into later times, my most major 
score, most raspected score is the score for the MGM fílm, 
Raintree County. 

A film called the Sailor Takes A Wife. You are 
talking about dramatic films, I presume. 

Alvarez Kelly at Columbia Pictures and then a 
great, great deal of original music by m» in films that 


were essentially musicals but in which there was a great 


deal of dramatic background music, and in cases where that 
music was not based on the thematic material of the songs, i 
was all mine, of course. 


Q Could you give us some examples of that? 


2€ mmus ms ane cttam ctos oo me nm 


A Oh, well, we start with Fiesta, which was the | 
film for which i initially wrote the adaptation of cope land $ 
El Salon Mexico, in a film called Meet M2 in Las Vegas, the | 
big ballet sequence in which the prima ballerina was Cyd | 


Charise. 
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I wrote the Frankie and Johany Ballet. 

In Easter Parade, of which film the song composer | 
was Irving Berlin, I wrote the background score for that, 
which did include music of my own. 

The film starring Mario Lanza, called the Great 
Caruso, I wrote the background score for that. 


Some of that was based of course on operatic 


High Society--well, that is a sampling. 

Have you been nominated for any Academy Avards? 
Fourteen times. 

Have you one any Academy Awards? 

Five. 


Have you also worked as a lecturer in musical 


I do constantly. 
Q Have you worked as a composer of backgrounc and 


theme music on television film shows? 


A Woll, the first one is a little tragic because 
it is several pilots that didn't sell. The main one was a 
series on NBC called Empire, which was on for a whole season 
did not survive the second season and of that, I was the 
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composer. 
Q Throughout the season? 
A Yes. 
Mr. Green, are you a member of the CLGA? 
I am. 
Are you an officer of the CLGA? 
No. I am a board member. 
Q Would you tell the Court what tue CLGA is? 
A The CLGA stands for Composers and Lyricists 
Guild of America and it is, to put it in general temns, 
it is the union that represents the writes of words and 


music for films in theatrical motion pictures and television 


i 

| 
and has up to the pol K of currently in progre : litigation | 
been the creator of the MBA or minor basic agreement upon 
which composers and lyricists in the film industry both for 
television and theatrical motion pictures, have worked for 
several years. 

MR. GITTER: Your Honor, so th» record may be 


clear, I am advised that the precise status of the CLGA at 


the present time is a little unclear in legal terms. 


collective bargaining agent. 
THE COURT: Is the union's stazus of any signi- 
ficance? 
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3 is it not? 
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to it as a union and I wanted to make sure that he ma 


THE COURT: 


difference in tais case. 


ture Academy of Arts and Sciences. 
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talking technically of a board certified organization. 


and the iechanics and dynamics of the situation are not toc 


englightening but thank you. 


Mr. Green, are you an officer of the Motion Pic- 


I am v'ce president. 


"1 A Among many other more important functions. 
| Q Do you hold an office in the AGAC? 
* A I am a council member. 
Q Mr. Green, could you describe for the Court 
8: how a background score or theme--and a theme, for a iele- 


vision series is created? 


You mean the chronology of that? 


Of the actual creation of tne work. 


I can't believe it would make any 


It seems to me that the history 


i 
MR. GITTER: I am not sure but Mr. Green referred 


l 
y not bd 


| 
| 
| 


That is the organization that distributes Oscars, 


Well, the producer of the film engages a composer , 


and has preliminary discussions as to the kind of music he 
would hope would be forthcoming and the next thing is for 


the film, usually in television in any case, a final cut 
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of the film to be run for the composer, who studies it and, 
having studied it then has what is called a spot run, 
meaning he spots the music, where will the music start, 


where will it stop. 


Then the next thing that happens is the so-called, 


music editor, in terms of that designation of start and 
stop, he prepares what is called tániag sheets in which all 
the action is listed and calibrated in terms, usually, of 
thirds of seconds and/or footages. 
THE COURT: You said the music editor does that? 

Is that a separate person from the composer? 

A The music editor, your Hopor, is in effect a 
film or track editor. 


In other words, the picture editor deals with 


the individual use aspects and the music editor who sometimes 


is also general sound editor deals in terms of the physical 
editorial functions in connection with the audio part of 
the film. 

And then the com, ser writes the music according 
to these timings. There are various other methods of tar- 
geting towards the ultimate achievement of synch lip synch 
and other types of synchronization, such device is known 
as click tracks and so forth, I don't think you want me to 
go into that detaii--but there are several areas of metholo 
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methodology, hear and then the composer, according to what- 
I ever the schematic of timing is writes the music and orches- 


& trates it, and/or causes it to be orchestrated. 
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And then the next thing is the actual — m 
of that music with whatever instrumental or other scund : 
media have been decided upon by the composer by himself 
and in conjunction with advice from the producer anc/or 
director. 

Then, that music is recorded and then the next 
process is the rerecording process wherein all of the 
various elements of sound are passed, to use a figure of 
speech, through one form or another of electronic fonction, ` 
so they all come out on one track, which then is affixad | 
to the video track or picture and that gives you your score! 
in conjunction with the film. | 

Q Now, about how many minutes of —— 
does a typical film dramatic show on television have, let's | 
take a half hour show, first? i 

A Half hour show, anywhere between 15 -- around 15 
minutes to 20 mínutes. 20 minutes is a lot in a half | 
hour show. | 

Q What about an hour long show? 

A An hour show, in the neighborhood of 40 minutes, 
45, perbaps. | 

Q Have you heard the term "tracking"? | 
Oh, yes. 


Could you describe for the Court what tracking 
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is in connection with a television film series? 

A You are talking ia terms of practice? 

Q Yes, in terms of practice. 

A Well, the methodology with recard to the music 
in television shows is that if a televisicn series, dramatic 
series, is going to be on let us say, well, let's talk i 
in terms of a 13-week segment because this is convenient ; 
for this discussion. 

The composer will probably write six or seven 
original scores for six or seven episodes and then the 8 


i 


ing six or seven are scored by the use of track derived 


^ * s — c : J. Q id M 
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from the six or seven oríginal scores that ^e wrote. 
Q Who does tuat? 


A That is the work of the music editor. 


IC TSR ACS. 


„ 
s'ar 


a background score and the theme for a filmed series begins , 


i 
| 
Q Now, yoi told us that the process of creating | 
| 
| 


with the producer engaging a composer. 


` 
TRADE, 


I; this ordinarily done in face-to-face negotia- 


tions between the producer and the composer? 


LM 


| 

i 
A The engagement? | 
Q Yes. 
} 
A No. I would say ne on that. Of course, ther 


is always the element of personal acquaintaace but I don't 


th S G 
INTCAGALITILDILSTEDRLITTAXNDGUEDLTU X t 


think that is what you are getting at. Mr. Gitter, usually. 
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one of the talent agencies that specializes in film com- 
posers does the selling and the negotiating and making the 
deal. 


Q Am I right, though, that typically there is a 


contract between the composer and the producer entered into?' 


A Oh, yes. 
Q For the creation of à score? 
Right. 
And that is typically before it is written? 
Well, since I am -- 
THE COURT: Before the music is written? 

A Since I am talking to a lawye-, aud with a 
Judge on it, in the courtroom, I would say that there has 
been reached an agreement which ultimately; will find its 
way to a contract which may not be forthcoming until months j 
after you have completed the picture. 

Q Mr. Green, I show you a document that has been 
designated as AX290 for identification, and ask you whether 
you recognize that document. 

A I do. 

Q Can you tell us what that document is? 

A This is a document that I previously referred 


to as the MBA of the composers and lyricists guild agreemen 
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and this is dated 1957, so I am very familiar with it. 

Q Is this an agreement entered into between the 
CLGA and producers of television filmed material in 


California? 


A I don't think you meant to say between CLGA and | 


producers, did you? 

Q No. I think I did mean to say CLGA. 

A Oh, this is the minimum basic agreement. Of 
course. It is a slip of the mind. I was thinking in 
terms of the contract. 

Yes. Well, as of that date, which shows on 
this MBA, there was an agreement between the CLGA and the 
producers association. 

Q Am I right that this agreement that ws marked 
as AX290 is not presently in force? 

A That's right. 

Q But am I also correct in understanding that. the 
agreements like it or terms similar to those contained 
in this MBA are prevalent in the industry at the present 
time? 

I think that is a fair statement. 

MR. GITTER: I would like to introduce M290 
in evidence. 

MR. HRUSKA: No objection. 
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THE COURT: Received. 

MB. HRUSKA: May I state for the record, your 
Honor, we have a ground rule on documents and that is that 
the day before documents are to be offered into evidence 
in court, at the close of trial notice is supposed tc be 
given to the other side. 

We did not get notice - this document. I 
happen to be familiar with it and I know I have no "—— E 
to it. 

But, as a matter of routine, I urge that the 
ground rule be cbserved. 


THE COURT: I urge everybody to stick by the 


i 
a 
I! 
ü 
i! 


rules and the best way is for everybody to do some self- 


r 


policing and in this case, I suppose the plaintiffs would 


ask whether anything will be put in the next day. 

MR. GITTER: I introduce the exhibit now. We 
will call to your attention in post-trial briefs the 
relevant portions of it. I don't think I need to go into 
it with this witness. The portions of the agreement will 
describe to your Jonor the kind of rights that are conveyed 
to the producer by the composer. 

THE COURT: Maybe I don't need to know. 

MR. GITTEB: The answer is that the copyright 


is coaveyed to the producer, your Honor. 
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We are in for a big legal hassle 


THE COURT: All right. Forget it. 
MR. GITTER: I was afraid so,and I thought we 
would leave it for post-trial briefs. 
THE COURT: All right. 
Q Mr. Green, can you tell us what the background 
composer typically receives for the scoring of say a 
half hour show on television? 


THE COURT: You mean in terms of money or 


! 
MR. GITTER: Yes. In terms of money, rom "€ 

producer. | 

A I am not hesitating on account of lack of | 

knowledge of the figures. I am looking for the proper am d 

ing of my answer. 
Typically, the composer is paid for three — 

in one overall price. I think it is important that I 

make that clear in ny answer, counsel. 


The three functions are composition, orchestra- 


tion and conducting. 


I think you mean -- 
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The range. 
Yes. Between 750 and a thousand dollars. 
And on an hour show? 
Between 1500 and 2000, in that area. 


Q Do you know what a composer would receive from 


ASCAP, typically, in the way of performance fees for the 


performance of u half hour show? 
A I would think -- 

A single performance. 

MR. HRUSKA: Perhaps we can limit this to Mr. 
Green's personal experience. There have been a number of 
questions about what is typical and so forth, but when we 
get into a particular area such as this -- 

MR. GITTER: There may be an easier way to do 
it. The witness has testified that a typical half hour 
or hour show contains certain numbers of minutes of music. 
We can find out from our records just what: a minute or couple 
of minutes of background music receives in terms of per- | 
formance credits. And that we can translate. 

THE COURT: You can find out from your records 
anything you want to about these matters. I suppose. 

MR. GITTER: Yes. 


THE COURT: I will note for the moment that 
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performance rights are in addition to the amount that 
the composer is paid for the production of the score. 
THE WITNESS: That is correct. 
Q Indeed, Mr.Green, am I right that the background, 
and thene composer looks to hís performance royalties for the 


principal source of income for background and theme -msic? 


A That is a correct and fair statement. | 


THE COURT: Of course, am I not correct in undar- 
standing that the  »erformance revenues depend also on how 
many times the show is actually done? 

THE WITNESS: Oh, yes. 

THE COURT: But you mean only if it is only 
done would they loox to -- 

THE WITNESS: Your Honor, I prefer to aaswer 


it this way -- that the composer, in doing this kind of work 


—— ETS Ee he ee — . — E 


looks for the potential of income from pe-formarice rights 


in the event that the venture is successful and we don't 


go into these things looking for flops whenwe go into them. 
In the event that the venture is successful, 
the composer looks to a far greater revenue from performance 
rights than he got from the initial writing. I thiak that | 
is a fair answer. 
THE COURT: I understand. 
Maybe this point is not clear, but for a season'b 
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run of a silm series, am I right that the composer will not | 
be writing a whole, say, 39 separate scores for eack epi- 
sode of the film series, but he will be writing seven, 
perhaps ten or whatever numbers of episodes? 

A Correct. 

Q Of original music? i: 

A That is the general rule, yes, I would taink. 

THE COURT: Does that mean tha: it works out, 
however, because of the tracking aspects of thincs, that 
you receive revenue from each performance” 

THE WITNESS: You do. 

THE COURT: Although you have only written 
music, let us say -- 

THE WITNESS: The performarce, it is rot 4 
question of when you wrote it, but a question of whea it is 
vsed. | 

THE COURT: I understand that. | 


Mr.Green, suppose the following hypothesis. 


That CBS canceled its ASCAP blanket license and 


NBC and ABC continued to hold blanket licenses from ASCAP 
and suppose that either CBS or a producer of a CES film 


series show came to you and sought to engage you to write ; 


Would you be inclined or disinclined to negotiatp 


the background and theme music for the show. 
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with him for the writing of that music? 

A I would be inclined to negotiate with rim. 

Q Do you have an opinion as tc whether other 
background writers and composers would be inclined or dis- 
inclined to negotiate with CBS or its producers in that situa 
tion? 

MR. ARUSKA: I object, your Honor. I don't 
think his opinio on that subject 

THE COURT Well, if he says he has an cpinior, 
then before we hear the opinion, let's hear what tre basis 
of the opinion is and I will see whether it is worth hearing. 


Q Do you have an opinion? 


A I know how I would like to answer that question. 


I don't have an opinion but I would be surprised if they 
didn't feel exactly as I do. 
MR. HRUSKA: That is why I objected when 
your Honor. 
Q Mr.Green -- 
MR. HRUSKA: Moreover, for the record, 
move to strike it. 
Q ur. Green, can you tell us why you would be 
inclined to negotiate with CBS or the producer of tne CBS 


show in that situation? 
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A For the following reasons. I like to think 
that part of my motivation is esthetic and artistic, but 
I am also a fellow who earns his living by the making of 
music in various forms. I am also an artist who derives . 
only secondary pleasure from thinking how great my music 


is when I hear it in my head. 


I like to hear it performed and I like to get 


paid for hearing it performed and you referred to CIN -- : 
would I be incl ned to negotiate with CTN for the performance? 


Well, they are one of the princioal outlets i^ the world 


for the performance of music and I waat my music to be per- 


formed, I want the public to hear it, I want to get paid 


for it and I would be totally inclined to negotiate with any 


body who wou)? like to use it. 
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Q Mr. Green, you have also told us that in addi- 
tion to your work as a background composer you have written 
songs in your music career. 
Suppose in the situation we posited just a momen 
ago, CBS cancelinj its ASCAP license, suppose one of your 
r iblishers called you up and told you that the producer of 


a CBS variety show is interested in using one of your com- 


positions, one of your songs, on a show, aad he asked you for 


y our opinion or view, would you be inclinad to recommend 
that he license or negotiate with CBS or tse producer or 
would you recommend that he not negotiate with CBS or its 
producer? 

A I would recommend that he negotiate. 

And why? 

A Because I would want my song to be exposed an. 
I would also want to derive the revenue that would come 
from such a source as CTN for that exposure. 


MR. GITTFR: I have no furtner questions, your 


MR. HRUSKA: i do. 
CROSS-EXAMINATION 
BY M R. HRUSKA: 


Q Mr. Green, you were asked some questions about 
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the scoring of television programs. When you work on a 
television program as the composer do you from time to time 
write incidental music for the program to fill in here, 


there and perhaps everywhere on backgrounc? 


A Are you talking now about dramatic shows, Mr. i 
Hruska? | 
Q Dramatic or comedy. Is there a difference? | 
A No. I mean as acjainst a so-called musical — 


a variety show. 
Q Yes, right. 
A Well, that is the whole function of the com- | 
poser in connection with that type of show, is to conposs 
what is generally referred to as background music. If you 
prefer the term incidental, I don't, but if you do, that is 
fine. 

THE COURT: Isn't background a term of art we 
have used throughout the trial too? 

R. HRUSKA: Yes. In this question though I 
was attempting to draw a distinction and perhaps my termi- 
nolocy is not familiar to Mr. Green. | 

Q You write the score fo: the program at the | 
baginning of the season, I take it, befcre the program actually 


gets produced? 
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RS 
wl 


SSS SET a SS oe” 


A Well, are you talkiny about a given episod, 


tv 


are you talking about the theme, Mr. Hruska? I am aot 
being obtuse. I just want to understand. 
Q I am eure we will work it out very quickly bet: 


us. Mr. Gítter asked a question abot . writing the score 


for the program at the beginning of the season and then 
not changing it or perhaps typically not changing it. 

A I don't thínk he asked any such question. 

Q I see. Let me go back to square one, and perhap 
get it straight. 

You are retained for the program, say Program X. 

A Right. 

Q That program needs music. You sit down and 
because of your genius you compose it. 


Thanh you. 


A 
Q I am & great admirer of yours. 
A 


Thank you, sir. 

Q And that music that you compose is used as the 
score of the first episode? 

A Yes. I think I can be helpful, Mr. Hruska. 
The first thing that happens typically on a dramatic series 
where the composer concerned is to come up with the 
theme. 

Q Right. 
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A All right. So the theme, if the producer likes ; 
it, and the composer is in, that theme is the entity 

that you may be sure will be heard throughout the series. 

Now, what the composer does from that mcment 
; on is that he works in terms of the given episode that i 
3 has been completed and for which he is writing the — 
7 : score in which that theme will no doubt have its place. j 

Q So that for each program <hat you work on you 


would be composing additional music? 


11 A Correct. 
i 
e Q Have you done any Broadway shows, Mr.Green? 
i : A I wish you hadn't mentioned that. X ccmposed 


three of the largest cast iron manhole covers in tre isto: 


T ams — 
— ——— — — * — 


of the Broadway theatre. 


Q I will drop it. 
: A Not on my head, please. 
3 Q Have you ever served on any ASCAP committ..u? 
7 : A Yes,sir. I am now a member of the West Coast 
2 writers advisory committee and I have been a member of ASCAP 


since 1932. So intermittently in that time I have been i 


- t on various committees within the organization on both 


ITED 3 A -: COURT ROUSE ° 
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i coasts. 
$i. Q You have not been on the ASCAP board, I take it 
^ A No, sir. | 
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Q When did you join AGAC? Did you mentionthat 


REM MEET SES Meth 


this mornirg? 


A I was a founder member of AGAC when it was the 


H 8 
Ser 


gongwriters protective association. 


——— — —üE— 2 


Q That title has always intrigued me, Songwriters 


TTE See. 


Protective Organization. 


Association. 


Who was the organization protecting the writers ' 


Okay. The publishers, fundamentally. 


i 0 
ir: PIT SF TST 


What do you perceive to be the main benefits 
to you of membership in AGAC? 

MR. GITTER: Your Honor, is AGAC on trial here?| 

THE COURT: I don't think so. 


MR. GITTER: I don't think so either. 


— vame a ae 


MR. HRUSKA: AGAC certainiy is not on trial 
We are exploring the witness' state of mind. 


THE COURT: I will allow the question. 


Lal 
oe 


stand that AGAC is not on trial. Neither is Mr. Green. 
MR. HRUSKA: Certainly not. 
A Well,yov are talking about a long period, Mr. 
Hruska. AGAC is involved in many activities, but you asked 
the principal benefits to me. | 


AGAC has devised over the course of its exper- 
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ience a basic contract, which you know about. 

Q Yes. Did you participate in that, by the way, 
the ideas that went into that contract? 

A I did, way, way back, and I have been consulted 
many times along the way, and I think the -reation of 
that contract, your question having been posed in terms of 
benefits to me -- well, as a composer, as a songwriter, 
I feel that that contract is beneficial. 

ThenAGAC does pursue the functions for which 

it was originally created as the Songwriters Protective 
Association in the first instance, which is policing the 
payment of royalties to its members by the publishers, carry 
ing out audits on the publishers royalty peyments, being 
interested in matters concerned with revisions of the 


copyright law in this country, application of the copyright 


— —— — mn 


law of this country to the copyright laws of other countries 


— 


irene 


in relation to the best interests of the creators of words i 
and music. We have such cocent problems in today's massive. 
instant communications around the world as the question of 
secondary lyrics, meaning lyrics in a foreign language to 

an originally English lyric song. 


AGAC is active in all of those matters, and 
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of music. 


Q Could you briefly summarize the benefits to you 


of a CLGA membership? 


—é—6 UNE ET, ͤ — Oe 


A I caa't say good morning briefly, Mr. Hruska. 

I will try. ; 
Q Mr. Topkis says I have the same problem. | 
A Well, yes. Pre-CLGA, the position of the 


composer in the composing market in films, as we composers 


saw it, was as ridden with inequities and difficulties of 


— e 


working conditions and miniscule payment fcr major work 
as faced the writers prior to the formation of the Writers 
Guilt. 1 think that is a valid comparison. That is why | 
CLGA came into being. | 
We composers felt that we needed at that time -- 
and now I am using the term advisedly -- a certified collect} 
} 
ive bargaining agency, a NLRB certified collective bargain- | 
ing agency, and that is what CLGA came intc being as. wha 
other counsel referred to as the present nebulous state 
of that facet you probably know all about, because you 
know what is going on now in that case. 
But nevertheless, that came into being because 
of the feeling that we composers and lyricists had of the | 
acute need for us to be represented by an uuthoriszed, Legally 
í 
: 
i 
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sound, effective collective bargaining agency, and zo the 


—— o — 


degree that CLGA has been able to achieve those objectives 


obviously as a composer I feel that I have been greatly 


an a —— 


benefited. 


Q Has it improved your barsaining position in 


—— | 


terms of dollars and cents and other terms of contract? 
I think so. 


Are you on the four fund plar in ASCAP distribu- 


"——— — 


I am. 

Do you believe that plan to te of substantial 
benefit tc you in relation, in comparisor, to receiving 
distributions on a current performance bzsis? 

A Yes, I think the four fund plan is better for 
me. That is why I am on it. 
Q Could you briefly state the principal benefit 
you derive from it? Is ít income averaging? 
A Yes. 
MR. GITTER: Your Honor, this is entirely with- 


out the scope of the direct. 


Hruska, if you waat to make Mr. Green your witness on this 


subject. But it doesn't seem to me to have anything to do 
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THE COURT: I agree. I will allow it, Mr. 
| 


E] 
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E with what he was questioned about. i 
if MR. HRUSKA: I can understand how it nieht not 
appear that way on the surface. In reality it does bear : 
; on the testimony waich Mr.Green gave at the very end of | 

i i 


TE his examination. 


It bears quite strongly on it. 
Í 
SHE COJRT: I don't see it. I am saving at the 


z moment that if you go ahead he is your witness. That is 
0 : the risk. 
! MR. NNUOSEA: Fine. Iwill take that risk, | 
your Honor. 
: THE WITNESS: Am I your witness? 
is : THE COURT: He is stuck with your answers. 
4 SOLITHERN DISTRICT COURT REF ORTERS 
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Q I don't really think it is going to matter much 
on this answer, Mr. Green. 
What is the principal benefit to you under 
the four fund plan? I am not asking you to describe the 


entire plan in all of its complexities. I just want to know 


whether you can net out a principal benefit. 


A Well,I will give you my -- don't forget that I am 


fundamentally an artist, Mr. Hruska. 

Q I could never forget that, Mr.Green. 

A I am not an accountant. It is my opinion that 1 
can answer your question in one word. You asked what 
principal benefit to me. Money. I think it is better 
for me. 

Q More money or the way you get it in terms of 
riding out peaks and valleys, averaging? 

A I think the only correct answer for me to make 
to you is that in terms of the structure of my catalog ! 
and life's work in relation to ASCAP more money. I get - 
money I think by being on the four fund plan, which is why | 
I like it better for me. 

THE COURT: Do you mean you think you get more 


each year or you get more on a period of time or both? 


The reason I ask the question is that I Lave 
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understood from other witnesses in descriting the four func 
setup that one of its purposes is averagirg, preventing 
peaks and valleys, and not aecessarily to produce more 
money, but to see to it that things ars evened out. 

THE WITNESS: I think that is a fair answer. 

MR. HRUSKA: It does produce more money too, 
your Honor. 

THE WIINESS: Yes. 


MR. TOPKIS: Is Mr. Hruska now testifying, your 


+. Hruska, I believe, says it does produce more 


THE COURT: I heard him say it. 

MR. HRUSKA: That would be the s^me -- 

THE COURT: But I know that the testimony comes 
from the witnesses. I tell the jurors that all the time. 

MR. HRUSKA: If this were a jury case, I would 


never have made that statement. 


i 
Q Do you have any interest in any music publishing 


companies, financial interest? 
A Only my own. 
Q What is the name of that company? 
A It is a company called Bedford Music, Inc. 
Q And it holds the copyrights to a substantial 
number of your works? 
SCUTHERN b. S1rH ICE COURT REPORTERS 
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A It is pathetic. It holds the copyrights to 
virtually nothing. 
Q Mr.Green, if ASCAP were enjoined -- you know 


wnat the word "enjoined" means? 


į 


A I do indeed. j 

Q If ASCAP were enjoined from licensing television: 
networks would that be good or bad from your standpoint? 

A I would i ke the Court's and your permissior, 

Mr. Hruska, to ask you what you mean by good or bad. 

Q Sure. 

THE COURT: You have my permission. 

Q + Do you think it would be in your best interests i 
if ASCAP were forced out of the business of licensing tele- | 
vision networks or would that be against your interests? | 

A I would like to answer you this way, Mr. Hruska: | 
The main objective of my wanting my music to be licensed | 
to television networks, the main reason -- and I am being | 
totally honest with you -- is not the esthetic exposure, | 
but the money. In other words, what I get for that perform. 


ance. 


So it is -- I consider my relationship to tele- f 


of money from it, bad if I am not performed enough to make 


vision exposure good if I am performed enough to make a lot | 
j 
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a lot of money from it. ‘that is good or bad for ms. i 

If ASCAP were enjoined, just speaking »ragmat- | 
ically, I think there would ensue at least temporary in- 

i 

convenience to me. But to the degree that I would be able — 
my publishers and I would be able to negotic*e directiy | 
with television networks, and certainly we would be willing 
to do so, and tc the degree that, God willing, the television 
networks wanted to negotiate with me because they were 
interested inmy music, then to that degree it would be good 
for me and inconvenient until scme method were found to 
replace the simplicity of operation in my life that ASCAP 
affords. 

In other words, I am an artist. My business is | 
writing music and conducting it, arranging it, perforning it, 
and under the system that you envision when you say ASCAP 
enjoined, that means that I would have to become very much 
involved at least temporarily in what ASCAP does for me now. ! 
That would be inconvenient. But if the networks wented my 
music and in large enough quantity to make me think that was 
good, that would be good for me, and if they didn't want 
my music, that would be bad for me. 

Q Mr.Green, do you like the present ASCAP -- 

THE COURT: You don't have any reasor. to belie 

do you, thac they would want your music less because ASCAP 
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z$ wasn't there? 

THE WITNESS: Your Honor, from day to day I 
never have any conviction about how I am going to be wanted | 
` ; on a stage or on manuscript paper. | 
i THE COURT: I can understand that. But among 

the variable fazto:s which causes your music to be desired 
or not desired is not the question of the existenoe of 
ASCAP, is it? 
THE WITNESS: No. but the way -- no, < don't 
think so, no. But the way the question was phrased there 


was a condition in there, would you think it good or bad? 


* 


THE COJRT: 1 thought you were right to nention 
what you did. I just wanted to be clear what you signified 
by saying that. 

THE WITNESS: Right. 

Q Mr. Graen, do you like the present ASCAP system 
of licensing? 
A Yes, I do, Mr. i: ska. As I told you, I have 


been a member of ASCAP for 32 years -- I mean since 1932 -- 


—— SEES EET STUPRI SR sg s an c FH hes dm à — 


forgive me, I missooke myself -- vince 1932, and it is very 


convenient. 


THE COURT: Like convenient as a mastec charge 


card or somexhing, I suppose. 


THE WIINESS: Yes, except that I get money from 
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ASCAP and my master charge card costs me roney. 

Q Is convenience the only reason you like the 
present ASCAP syst3m? 

A I am wider oath here. I can't say -- rc. I 
think it is 3 good system , Mr. Hruska. 


Q Good financially? 


M 


Good wiat? 
Q Financially. 
A ï thinx it is a good system for more reasons than 


that, Mr. Hruska. 


Q But you would include financially within the 
reasons? 
A Yes. I think it is effective, I think it is ! 


efficient, I think it is doing a fine job ‘or both the i 


1 


creators and the users of music. That is my honest opinion, 


And that is one of the reasons that I think it is good. 


j 


Q Have you ever received an advance or a guaranteo 
from ASCAP? | 
A I have received an advance whenfinancially | 
embarrassed. | 
Q I don't mean to pry. | 
A No. You asked me a question. I am under oath| 
here. | 
Q I know that. | 
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A I nevec received a guarantee. I have on è coup le 
of occasions asked for my -- something ageinst my upcoming 
distribution when things have been tighc with me. I have ; 
to answer your question. And I have always gotten it. N 

2 I won't ask you the anount, but could you tell | 
me when, the occasions, tne dates on which you received such 
advances? | 

A I couldn't answer that, except to say that the 
last time that I made such a request of ASCAP was several 
years ago, Mr. Hruska, I would think something in the 
neighborhood of eight to ten years ago, and maybe „ce in my 
professinnal life I have been in the position where : — 
some money now, and I got an advance from ASCAP. | 

Q Have you ever been approached by BMI with respoct 
to the possibility of your becoming a member of BMI? | 

A No, sir. 

MR. HFUSKA: Could I check for just a couple of 
moment, your Honor? | 
THE COURT: Certainly. 


(Pavse.) i 


| 
THE COURT: Mr. Topkis, is Mr. Copland your - 


vitness? 
MR. TOPKIS: Yes, your Honor. i 
1 
1 
{ 
! 
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THE CCURT: He will be here at two o'clock? 

MR. TCPKIS: That is my expectation. He was due 
to come in by train arriving at Grand Central at 11: 30, 
coming down here cirectly. 

HE CCURT: If he gets here earlier 1 would be 
prepared to have lim. It iooks like Mr. Green's testimony 
is taking less tine than we expected because he expresses 
himself so wel). 

THE WITNESS: Thank you, sir. $ 


t 
MR. HFUSKA: No further cross-examination, yo 
! 


MR. GITTER: No redirect, your Honor. 


THE COUR: All right. Shall we just convene 


——— 


again at two o'clocx? You don't expect Mr. Copland to 
arrive momentarily, I take it? 
MR. TOPXIS: I wouldn't vant to so suggest. 


Would your Honor want to resume our documentary 


| 

i 

i 

review? | 

Pr: iITNESS: Am I dismissed? | 

THE COURT: Mr. Green is excused. | 

I „111 tell you what I woold like to do first. | 

How can I put this? Mr. Green knows a cousin of mine | 

in California whom I haven't seen for years and I would like 
to spend two minutes talking to him privately about my 
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(Recess .) 
THE COURT: Gentlemen, I understand that some 
of you aren't ready to go ahead now anyway with the 


documents. 


an —— — 


adjourn until two o'clock for 


{Luncheon recess.) 
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APTERNOCN SESSION 


(Trial resumed.) 
AARON COPLANT, called as a witness, having 


been first duly sworn by the Clerk of the Court, 


į 
testified as follows: 
DIRECT EXAMINATION 

BY MR. TOPKIS: 

Q Mr. Copland, surely one of the most extraordinzry 
acts of carrying coals to Newcastle is tc introduce you to 
any American institution, even if it be ro fusty a one as 
our legal system. 

THE COURT: Speak for yourself, Mr. Topkis. 


MR. TOPKIS: I said nothing about our Judge. 


that at some point this case will bend its way to less 
cultured levels. 

Me For those purposes, let me ask you a few ques- 
tions, sir, if I may. 


A Am I to stand? 


There is, however, your Honor, the possibility 


THE COURT: No, not unless you prefer to stard. 
Q As I understand it, you * the holder of how 
many Pulitzer Prices? 
A One. 
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What did you win it for? 


I won it for a ballet score called Appalzchian 


| 
Have you written other bali2t scores? | 
Yes, I have. 
Cauid you name a few of your favorites for us? 
Well, probably the bist known or one is Rcdeo and 
the other is Billy The Kid. f 
Q Have you done any composing for musical 
instruments? 
A Yes, I have. 
Q Would you name a few examples? 


A Well, I've written numbers of works for symphony 


orchestras, including three symphonies and various concertos 


‘free forms. i've never actually counted them. I can't 
remember the exact number that I have written but there are 
a considerabie number. 

Q And have you during your time, ever conducted? 

A Yes, I de conduct. 

Q Regularly? 

A Not in the sense that I have a permanent post as 
conductor. I do guest conducting around this country and 


abroad. 


| 
! 
i 
i 
| 
i 
j 
| 
1 
i 
for different instruments and I've written, well, works ir 
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Q And have you on occasion written for the ^c on 
picture business? 

A I have. 


Q According to a list I have here, among the pic- 


| 
{ 
i 
| 
| 
| 
tures which you have scored are Our Town; Of Mice end Men; Tae 


Red Poney; North Star; The City; and The Heiress. i 
Is that correct? i 

A That's correct. ! 
! 

Q I understand you won an Academy Award for The 
Heiress? 

A I did, sir, yes. 

Q Have you on occasion written for television? 

Oaly very occasi« nally. 
Any experience that you remember in particular? 
Nothing significant, no. 

Q There was testimony het» yesterday that you had 
once written a melody to be played ae background music while | 
the video part of a television film was either a Jack — 
or a Brancusi pieceof sculpture. 

Do you remember writing any such piece of music? 

A No, I don't think that is correct. 

Q That's why we call two witnesses, sometimes, 0 
get s; different stories. 

A I see. 

RTT SEEM LASTRICT COURT toi GRE 


V SVATE: COURT Oust 
(o Wo SO | ELF cat 


Copland - direct 
Do you know Mr. Michael Dann? 

A "he name sounds vaguely familia: but I don't 
think I do know hin. 

Q Do you perform as well as conduct? 

A Well, I can perform my own works at the piano, 
which I occasionally do but I've never given concerts as 4 
pianist. 

Q Have you ever recorded ary of your own vorks or 
the works of anyone else? 


A Yes. I'va recorded both as a pianist and conductqdr 


of my own works, mainly. | 
| 
| 


Q Have your recordings been with any articular 
record companyt 
A Yes. They are mostly with the Columbía Recording 
Company. 

Q And are you still in contractual relations with 
Columbia? 

A Yes, I am. 

Q Do they record your works also as performed by 
other artists and conductec ‘ith other conductors? 

A Yes, they do. 

Q Do you have a regular publisher, Mr. Copiand? 

A Yes. 

I have contractual relations with Boosey and 
Hawkes. 
AJTRHERN DISTRICT LURT RIO, =S? 
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Wauld you 3pe 
D-o-O0-8-23-7 and 
. Ba you hola any 
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esicent oi 
Arts and Lettərs 
I unders:a^à that you have 
Uarvard. 
Yes, I have. I was the Neuqhton Professor cf 
Poetry, so called, though I talked only about music. in 


1952. 


And I had co, as part of my job, live in Cambridge 


and be in the university circle for that entire season, 
'52-:53. 

Q Have you on occasion lecturei elsewhere? 

A Yas, I've earned my living at times througn 
giving lectures in various universities and school. 

{ understand that you at one time were a 

Guggenheim Fallow? 

A Yes, I am proud to say I was the first Guggenheir : 
Fellow in the field of music. That was 1925. 

o And I understand that you founded the Anerican 
Festiva: of Contemporary Music, is that correct? 


A That's correct, yes. 
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Q You are a member of the National Insti -ute of 
Arts anā Letters? 

A" Yes. 


Q And I understand that you are an autho: as 


You mean an author of prose works? 

Exactly, sir? 

Yes. 

One of them, I ncticed, “hat To Listen For In 
Music,in this courtroom just a few minutes ago. 


Are there any other book length works of yours? 


A Yes, I've published three other books. Ore is 


called--would you like the titles? 

Q If you would. 

A One is called the New Music. Another is called 
Copland on Music. And the fourth one is nade up of the 
lectores I gave as Naughton Professor at Harvard. That's 
called Mesic and Imagination. 

2 I understand that you were awarded the Edward 
McDowell Medal. 

A I was. 

Could vou tell us what that medal rewards, sir? 


A That is a purely honorary medal that the McDowell ` 


awards to some distinguished person in the arts annually. 


Coplar3 - direct 3484 
Were you zwarded »!co cns Meilal of Preedom of 


the Uniced States? 


mo that I was to t ed sach me y Presidan: ¢:hnson. 
Wher 
I am sorry t can’t renember the exact 
date but it vas during his term of offic? and it took place 
in Washington, D. C., at a ceremony, at which others vere 
also awarded in other fields, of course, the same nede 1. 
THE COURT: We bota received our comuissio:s 
from the same president, Mr. Copeland. 
You joine- ASCAP around 1543, Mr. Copland? 


I believe I did. I can’t ronember the exact 


2 Well, I am glad that you dida't say ves 
because my source tells me 1916 and it was my memory that 
wa3 in error. 
A 1946. 
Prior to joining ASCAP, Mr. Copland, did ycu clea 
your works through any performing rights licensing orcaniza- 


tion? 


Well, I can't sa; that I actually did in practice 
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clear my works but a group of composers through my ovn 
efforts and the efforts of others tried tc establish a 
collecfion agency for performances, rights to the performarces 


of our works and other cumuercial interests that our music 


i 
^ 


might have and I am sorry to say we never got anywhere. i 


Q You mean you never were able tc get any licenses? | 


A No. We never got that far. 

Q So that prior to joining ASCAP you were receiving | 
no revenue for the public performance of your published 
works? 

A Well, none except those that I might have receive 
through my publisher. 


Q Bocsey and Hawkes was your publisher at chat time 


A Yes. 


pn—— —— «Oe 


Q Did Boosey and Hawkes belong tc ASCAP, to your 


knowledge? 

A I believe they did. 

2 Now, it has been suggested in this lawsuit that 
in the event that the Columbia Broadcasting System Televisio 
Network for some reason or another no longer held a license 
from ASCAP and BMI it might come to you, as an individual 
copyright proprietor, as an individual composer, and seek 
a license from you for the right to perform your copyrighted 
work or works. 
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I would like to asl you, sir, whether if someone 
rom Columbia came to sce mu you would be inclined or dis- 
inclinod to deal with them o: what would your reaction be? 

A Well, I think : would be rather regret;ul about 
the nzed to individually concern myself with the icensing 
of a particular work, since the presen: arrangement takes 
care of a great many of those chores, as I would «hink of 
then, and it seems a comfortable ar-angement as i new 
exists, from our standpoint at ary rate. 

Q If, however, the quest.on were squarely put to yot, 
will you deal with CBS cr will ycu refuse to deal with 
CBS, what would your answer be? 

A Well, I think my ansver would be that of most 
composers. If they want to get. a performance, they will do 
what is necessary to get the ber for eiae and if they have 
to deal with CBS, they would, I supjose, agree to deal with 


them. 


2 Generally speaking, do ycu «now through the years | 


nave you found CBS an organization vith which you were 
able to dez1? 
A Yes. I've had friendly relations with them. 
Q Now, you have been a memler of ASCAP for some 
27 years now? 
I understand tiat you were recently elected to 
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the Board of Directors of ASCAP? 

A That's “rue, yes. 

Q * In fact, am I correct in believing that upon the | 
conclusion of your te dy here, you will go off to attend | 
your first meeting of t:e Board of Directors of ASCAP? 

A That is so, yes. i | 

Q I mention that to implore my distinguished — 
to observe some brevity in his cross examination of you. 

MR. HRUSKA: I don't know who he is talking 
about, your Honor. 
MR. TOPKIS: Well, let's find out. 


No further questions. 


MR. HRUSKA: May I consult for a moment, your 


MISS KEARSE: No questionr, your Honor. 

MR. HRUSKA: We have no cross examination. 

THE COURT: All right. You are free to go to you 
meeting, Mr. Copland. 


(Witness excused.) 


d 


| 
| 
THE COURT: You have no questions, Miss Kearse? | 
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MR. TOPKIS: Now, your Honor, ASCAP would 


like to call Mr. Arnold Broido. 


ARNOLD BROILO, called as a witness by ASCAP, 


having been first duly sworn, was examined and testifin 


as follows: 
DIRECT EXAMINATION 


BY MR. TOPKIS: 


Q Mr. Broido, you are a member of the board of 
ASCAP? 

A Yes, I am. 

Q And I underst 1 you also are an employee of 


Theodore Presser Company? 


A Yes. I am the president. 
Q What. is Thecdore Presser, sir? 
A Theodore Presser is a serious and educational 


music publisher, based in Bryn Mawr, Pennsylvania, with 
offices in New York. 


Q Is it a publicly held company or a privately 


A No. It is owned by the Theodore Presser Founda- 
tion. 

Q What is that? 

A Theodore Presser Foundation is an entity formed 


by Theodore Presser in abont 1316 as an attempt to pay back 
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the people who made the company possible 


Mr. Presser was the publisher of Etude, which 
started in 1883 and Etude became the main educational 


publication for music teachers in the country. 

The foundation was the repository of the 
company, and his entire personal fortune, in fact, and it has 
boen distributing money to undergraduate music education 
ever since its founding. It has built buildings, owns the 
company.It also has a heme for old music teachers, the 
only one o.tisde the Verde Home of Rest in Milan. 


Q Mr. Broido, according to one of my notes, Presser 


| 
is the oldest publisher inthe country, is that correct? i 
i 


A Yes, in a way it is. It purchased the Oliver- 
bits mn Company and the John Church Company in the thirties 
and the Ditson Crmpany goes ka & to 1783 when Battelle's Music 
store was the first actual publisher of music in the | 
country. 

Q AndBen Franklin was publishing the Saturday 
Evening Post? 

A Right, indeed. 

Q Could you name for us, please, some of your 


representative composers? 


A Yes. In this country, people like Vincant 


ENT “Se Y XP REPORTE ? 
UNITED STATES LOJURT HOUS: 


3490 
jbb-3 Broido-direct 


Persichetti, William Schuman, Don Erb, Hugo Weisgall. 

We rzpresent, through association, affiliation 
with European pu»lishers, people lite Alban Bern, Webern, 
Luciano Berio, Karlheinz Stokhausen, Debussy, Ravelle and 


so on. 


Q Trace for me, if you will, quíckly, please, your 


mature years fromyour last schooling to your position with 
Presser, 

A Well. I was a music teacher. I graduated from 
Ithaca Coliege and after the war, there were no teaching 
positions when I got out and T started with Boosey & Hawkes, 
where I was associated with Mr. Copland as his publisher. 

THE COURT: Was that in London or here? 

THE WITNESS: Here. In fact, I started with 
Boosey & Hawkes the day that it separated from the company 
that was its agent, Boosey, Hawkes, Belwin, and I was with 
Boosey for about tenyears. I had my Own engraving company. 
I was with the Edward Marks Music Company; : «was with 
Mercury and Century and then with the Frank Music, Frank 
Loesser's company, and finally with Presser. 

0 How long have you been with Presser, sir? 

A Four and a half years. 

Presser belongs to ASCAP, of course. Does it 
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aave a BMI house as well? 


A Yes. A wholly-owned affiliate, Marion Mgsic, 
aud we also have SESAC House, which is Mercury Music. 

Q I understand that you are the president of an 
organizaticn called The Music Publishers Association, Mr. 
Broido? 

A Yes. The Music Publishers Association of the 
United States. 

Q What does that organization do? 

A It is a group of — well, it is most of the 
majors, serious and educational publishers are affiliated 
with tha PMA. 

Q What do you endeavor to do? 

A Well, look after the interests of the serious 
and ecucational publishers. We are involved in all of the 
things that are of interest to the publishers around the 


world, everything from technoloc; to technology of printing, 


the problems of copyright infringement and the theft through’ 


xerographies. 
The educational contacts -- it is a complete 
organization of interest. 
Q I understand that you are a member of the board . 
of Music Educators National Conference? 


A No. I was. 
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You were? 
That was a two-year stint, '67-'68. 
Q What does that organisation do^ 
A The MENC iz. the -- at hat time it was the music 
arm of the National Education Assoclation. It has a member- 
ship of about 60,000 music editors aod music students in 
the country. Mostly high school, elwentaxy school and 
o^llege people. 
I was on the soard represen ing the music industry 
council of whieh I was president for that period. 
Q Let ne pu: to you a hypothetical question, if 
I may. I think you vere sitting in the hack of the roca 
and ask somewhat the same cuesticn of Mr. C pland. 
Let us süppose ihere came a time vhen CBS ao 
longer held licenses fromASCh'" ind BMI and cam to jou 
tu negotiate or sce-ing to wegutiate direct licerses Wis 
you for public performance of compositions in your repertory. 
Wha: would be your reaction? 
A We would deal with «hem, of course. 
Q Would you tell us why? 
A Well, there is really very little also that we 
could do. ‘ie would have no choice in the matter. We 
would regr:t it because, obviously, it would be an 


inconvenience to us and we would recret the breaking of the 


f 
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relationship but we would deal with them. 

Q In recent years, Mr. Broido, has there been 
any particular trend in the serious music publishing field? 
Has it been on a rising wave, a declining one or can you 
offer us any guidance in that area? 

A Yes. Music publishing, s ‘ious music publishing | 
educational music publishing is a very tru entity 
today. We have done, as part of the Music Publishers 
Association, we have been keeping tabs on this and we have 
found that in the last decade we can count 53 publishers 
who no longer exist as independent entities. This is 
largely due to changing technology. The Xerography and 
the use of Xerography illegally in schools, churches, uni- 
versities, has been a terrible, terrible blow to publishing 
and *^ authors, composers, all creative people. 

THE COURT: Some of the companies that I guess 
you say are no longer in existence have been absorbed by 
others, is that right? 

THE WITNESS: Yes, sir. The catalogs don't dis- 
arpear. 

THE COURT: And the lowering ^Z the number of 
companies in the industry doesn't necessarily indicate a 
proportionate decrease in the industry volume, I take i. 
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Well, probably not. 

THE COURT: i don't mean doam to the penny 
and so forth. 

THE WITNESS: Wo. Except that if you look at 
the amount of Xerography that is going on -- 

THE COURT: That could be true even if the 
companies stayed in existence? 

THE WITNESS: Yes. 

THF CO : Are you suggesting that one of the 
reasons that ey have hed to go out of business is because 
of thruats like this? 

THE WITNESS; Oh, yes, indeed. 

THE COURT: What, as a matter of curiosity, and 
I don't think it has much to 49 with this case,what do you 
do trying to fi-“ > xt? 

TE WasdESS: Wali, education. We are constanti 


the Music Editors National Conference, for example, after 


many, many years, has finally, om their own, said that they 
will not allow any illegally reproduced muric on any 

that they sponsored and that any organisation usirg rach 
music will be escorted off the stage. 


But it took 20 years to get them to teke that 
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THE COUR:: And even then I guess somebody 


has to go around looking at the masic to find out. 


THE WITNLSS: Exectly. 
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BY MR. TOPKIS: 

Q Do you or does Presser, rather, Mr. Broido, 
belong to the National Music Publishers Association? 

A Yes, we do. 

Q Would you tell us, please, how your company 
derives its revenue, what are its principal sources of 
revenue,and if you could just list ther in order that might 
be a que to us. 

A Our basic income comes from the sale of printed 
product. We also, of course, get money in the usual ways 
from performing rights, through the various performing 


rights socie+ies, mechanical income an: fræ foreign income. 


Those are the basic sources. 
Q Hawe you listed them in order, sir? 
A Yes, probably. 
Q That is, printers are first -- 
A Yes. 
Q -- performing rights second, mechani: als third, 
and foreign income fourth? 
A Foreign fourth. 
THE COURT: Mechanical is basically recording. 
THE WITNESS: Recording, yes. 
Q Let me understand something. If a Verdi opera 
is recorded, do you get two cents for the mechanical? 
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No. It is done on a time basis. 

I am glad to hear that. 

No, no. 

What do you get? 

Well, it is normally a negotiated fee, but it 
comes out -- what, a quarter cent a minute on a long vork, 
something like that. 

Q I suppose you get license fees also or income 
also from the performance of works, of opera, for example -- 

A Oh, yes. 

Q -- which are not covered by ASCAP or BMI licensiag 
procedures? 

^ Right. Musical dramatic, of course, we negot- 
iate separately. 

Q I suppose you license outfits like the Metro- 
politan Opera here? 

A Indeed we do -- happily. 

Q Just to give us an idea of the scale, suppose 
the Met does Wozreck. What is the license fee that you 


charge for something like that? If that is a confidential 


matter, I will withdraw the question. 


A Please. It is a work that we represent and I 


would rather not have the figure -- 


Q Okay, fine. 
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MR. TOPKIS: I think I have no further questions 
Thank you, Mr. Broido. 

MR. HRUSKA: I have a few. 
CROSS-EXAMINATION 
BY MR. HRUSKA: 

Q Have therx Seen any discussions about this law- 

Suit, Mr. Broido, at the meetings, comittee meetings or 
otherwise, of the Music Publishers Association? 


A No. I don't think so. I don't recollect any. 


Certair'y not as part of our formal order of buginess. Th 


may have been some discussion, but not that I recollect. 

Q Not that you recollect? 

A No. 

Q Have you ever had any discussions with other 
music publishers about this case? 

A Yes. 

Q With whom? 

A Well, the people at ASCAP, of course. 

Q Other than in connection with your preparation 
for testifying here today? 

A No. 

Q What musio publishers at ASCAP did you discuss 


case with? 
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A Very slightly with Stuart Pope, Boosey & Hawkes. 
No pointed conversation that I could give you. | 

Q Any views expressed regarding the relief sought 
by CES in this action? 

A None other than the ones that I have given 
5efore, as I stated before, that the publishers would by 
and large talk vith CBS cr anyone else who came to them. 

Q Did you have explained to you,sir, during the 
course of your preparation for testifying the per use systan 
which CBS se to inaug se by virtue of this case? 

A No No, but: I think I understand it. 

Q i won't take you through it. 


A “hark you. 


present system to the per use arrangement as you understand 
it? 


A Indesd. Of course. 


Q Have you ever looked into, Mr. Broido, the 


H 
Q Am I correct in assuming that you prefer the | 


— ses 


extant to which payments by television networks to ASCAP --: 


to short cut a lot -- subsidize ASCAP payments to publi 


5 


and composers of serious music? 

A Zo. You mean the relationship between the 
network payment and the payout? 

Q Yes. 
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A No. 

Q Are you aware of the fact that irrespective 
of the number of uses of serious music on network tele- 
vision the fact that network television makes payments to 
ASCAP increases payments t- := lishers and writers of serio 


compositions in respect of |. use which are made of serious 


‘ un 
ee Cas oo ILI eee G4 


compositions by other ASCAP licensees? 


MR. TOPKIS: If the witness understands that 


question, I will not object to his answering. I confess 
I don't. 

A It is an interesting question, but I am not really 
sure I know what you are getting at. Are you saying that 
any payment made to ASCAP affects the payout? I think tha 


is what the end of the question is. 


jd 
| 
| 


Q My point is that payments for serious music 


—4 
Sa IU 


by ASCAP are made at higher rates per some index of use -- 


A Yes. 

Q -- for serious music than they are in respect 
of pop music, non-serious music. 

A Yes. 

Q My question is are you aware in general terms 
of the extent to which payments by television networks 
to ASCAP makes that sort of system possible? 

A No. 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 


Broido-cross 3500 
Q You don't know? 

A No. I have never done the analysis on it. | 
I don't know that I have seen a breakdown of the figure. | 

Q In response to Mr. Topkis' hyrothetical Nw 
regarding CBS's cancellation of an ASCAP license, you said 
that you would regret that situation because of in on 
and the breaking off of the relatinnship. 

A Yes. 

Q Perhaps you meant to encompass within your 
phrase breaking off the relationship some factors which you 
did not particularize. If that is the case, I would like y 
to particularize then. 

A No. I guess the breaking of relationship 
between CBS and ASCAP. 


Q Are there any factors other than those two, 


might give you cause for regret? 


A Well, I think that the current system is probab 


inconvenience and the breaking off of the relationship, | 


the best one that has been devised, that is used around 
the world in one form or another, and those countries which 
do not have it are working desperately to get it, and it 
would seem like a regressive move. 

Q And you would hope that if CBS made this move, 
canceled its license from ASCAP, that CBS would return to 
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ASCAP systom? 
A Well, it is a fair statement, ves. 

MR. HRUSKA: I have no further questions. 


MR. TOPKIS: No redir. ct, your Honor. 


THE COURT: Thank you, Mr. Broido. 
(Witness excused.) | 
MR. TOPKIS: Your Honor, Mr. Broido is the | 

last witness we have prepared for this afternoon. I am sorry) 
THE COURT: Can we get our dvucumentation out 

of the way now? 
MR. TOPKIS: I would hope so. 


THE COURT: All right. I will give you about 


— 


five ninutes. 
(Recess.) 
MR. COLLINS: Plaintiff offers in evidence 
at this time PX053, which is the AGAC uniform popular song- 


writers contract, and PX062, which is a synchronization 


— 


schedule which forms such a part of the AGAC contract, | 
that is, PX062, which is the AGAC synchronization schedule. 
THE COURT: What are the objections? 
MR. COLLINS: ASCAP objects to these documents. 


BMI objects to the PX062 on the ground that it is not 


admissible against BMI and that it is also irrelevant. 
BMI has no objection to PX053. 
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THE COURT: What is ASCAP's objection to 052? 
Is that the standardAGAC contract? 


MR. COLLINS: This is the standard AGAC oon- 


MR. TOPKIS: My objection, your Honor, is that 
really don't happen to know whether it is the current one 
or an old one and it seems to me -- 

MA. COLLINS: Both of these documents were 
authenticated during deposition. 

MR. RRUSKA: And the point about their currency 
comes up in the deposition too. 

TOPKIS: Bas the deposition been received? 

HRUSKA: Yes. 

TOPKIS: Then I have no objection. 

COURT: Ali right. With regard to BMI's 
objection, it is treated as its other objections nave been 
wich regard to the question of whether the exhibit is 
binding a BMI. 

Therefore, the exhibits are received under 
those concitions, the two exhibits are. 
(PX53 and 62 were reoeived ín evidenoe.) 


MR. COLLINS: I offer a evidence PX -- and 


I think I will offer these as a group and then we can 
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! discuss them individually if there is a need to -- PI661, 
i 

i 


E i These ĉocuments, your Honor, tell the story 


! 
PX662, PX481, PX161, 163 and 164. | 
Í 
| 
of a reaction by AGAC in the mid-1950's to an attempt by | 


; the publishers to license television synchronization rights , 
2 " without first obtaining the consent in each case of the | 
, | writer. | 
| THE COURT: They all relate to that question. | 


MR.COLLINS: Yes. -ud they chow the publishers“ 


reaction to AGAC's position that these were in violation 


of the AGAC contract, the publishers taking the position 
| that they could not do business otherwise. 
j 


| THE COURT: I recall the documents. It seems 
15 


to me that Mr. Lane discussed these in his testimony. Isn't 


3 16 |; 
8 Š that right? 
" MR. COLLINS: I believe he did. 
" | MR.UOPKIS: That is the problem. your Honor. 
j | Let's take the first one. 
* 661 is the first one? 


\ MR. COLLINS: Yes, it is. | 


a MR. TOPKIS: That is an excerpt of minutes of a | 


special meeting of the Council of the Songwriters Protective 


n | Association which to the best of my knowledge Mr. Lane | 
i 
i 


SOUTHERN DISTRICT COURT REPORTERS 
| UNITED STATES COURT HOUSE 


« 


2a -le 
» 


jhb 3504 
was not asked about. If he had been asked about it at the 
time -- 


| 
| 
i 
| 


MR. COLLINS: I am sorry. I did not mean to 
represent to you that Mr. Lane was asked about each of these 
documents. He was not. 

T ; COURT: I didn't think you represented it, 
although I a..umed that ít was the cage. do agree that 
there has to be some foundation for putting them in. 

With regard to tha documents that he identified- 
let's separate them. You are talking about his not ha 
beon present? 

MR. TOPKIS: No. According to the note, he 
was present. But I don't know what was said at the meetin 
and he war not examined about this meeting. 

May I show it to your Honor? 

THE COURT: Yes. Will somebody remind me wheth 

a party to the case. 

MR. COLLINS: AGAC is not a party. I would 
imagine that every member of AGAC is a party to the lawsuit, 
because they are writers who are either members of ASCAP 


or BMI. 


THE COURT: Miss Stern is not a defendant, is 


1 
| 
MR. COLLINS: Miss Stern is not a defendant, | 
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but these are excerpts of minutes of meetings of the 

AGAC counsel, which were produced to us by AGAC in connec- 
tion with the Burton Lane deposition upon our subpoena. 


MR. TOPKIS: That is classic hearsay. I can't 


—ä— — — — —— 


imagine anything more objectionable. 
THE COURT: I don't see who they would be — 


on. i 
MR. COLLINS: There are some dc zuments here 
which are authenticated and which are signed by -- } 
THE COURT: It is not a question of ipu cnl 
we are talking about. | 
MISS KEARSE: It is in some cases, your Honor. 
Some of these have not been authenticated even at depositions. 
THE COURT: That is something else then. 
MR. TOPKIS: That one wasn't either. 
THE COURT: But I don't understand Wat to be 
basic objection. 
MR. TOPKIS: No. 
í 


THE COURT: I presume we can always get things 


authenticated. 
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MR. COLLINS: Your Honor, the documents which are 
in here signed by a party I would offer for the truth of 
the matter stated in them. The other documents I would 
offer to show the state of the mind of the people-- 

TIE COURT: I woa't take this document, for 
example, as indicating anybody's state of mind. If you want 
to call the witness and e;amine the witness, if it isn't 
too late to do so, I wili hear whatever testimony there is. 

This may be i good dccument on which to cross 
examine somebody or exzmine some Dody, but I don't think it 
ig competent in itself. 

Documents that are sijned by perties I will be 
glad to look at. 

MR. COLLINS: The next letter, PX 662, which 
I will show to ycur Honor, is a letter signed by Mr. Lewis 
Dreyer in behal’ of Shenandoah Music. 

I wovld offer that document as indicative 
the state of mind of the writer ant that he made the 
statements contalned therein, had that posítion with 
to this matter. 

THE COURT: Is he a party to the case? 

MR. COLLINS: Shenandoah !usic is as a member of 
the class. 


MR. TOPKIS: I never heard of Shenandoah Music. 
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Possibly some of my colleagues have. I have never heard 
of Mr. Dreyer. Iœn't imagine how this can come in. 

ae MISS KEARSE: It is not even on a letterhead. 
» | MR. TOPKIS: It is marked a copy. 

a MR. COLLINS: Again, your Honor, this was pro- 
| duced to us from the files of AGAC. 

" ^ MR. TOPKIS: I don't care. 

THE COURT: Somebody could have forged this. 

} 


MR. HRUSKA: Shenendoah Music is a member of 


| 

| 

1 ASCAP. The company is a member of the class of defendants. 
| This document represents the state of mind of 

| one publisher and there is a group here and the state of 
mind of other publishers on the same subject is reflected 


| in the group on a very important matter, the matter being 


| the difficulties of music publishers in licensing television 


sync rights if they had to attain writer consent to each 
licensing transaction. | 

THE COURT: Nobody is, at least for the moment, 
| disputing perhaps the significance of the subject. The ques 
2i | tion is the competence of the proposed exhibit. 


It is, as I understand it, a document that was 


^ | produced for you by AGAC from its files and there is no 


| witness who has testified either on deposition or at the 


trial that it actually was written by the person who pur- 
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ported to write it on behalf of the organization whom you 
say it binds and I don't think that I should accept it that 
way. 

If you want to call a witness-- 

MR. COLLINS: Your Honor, as a matter of authen- 
tication, I do think that under the liberal modern rules of 
evidence your llonor can consider all circumstances which 
would support the genuiness of the document and I think 
in this case the fact that it was produced from the files 
of AGAC upon our subpoena in connection with the deposition 
does support the genuiness of the document. 

THE COURT: Perhaps you are right, that I would 
have discretion to admit it on the presumption that anything 


found in the AGAC files wasn't concocted, but I am botherau 


beyond that too about having the expression of this piunked 


in my lap and taking it as Gospel without the opportunity 
of either of the other parties to cross examine the writer-- 
I suppose they could call him as their own 
witness, but I don't know whether they want to be obligated 
to do that--and without the Court having any illumination 
of the background and significance of it. 
Frankly, it seems to me you have given me a 
very good picture of the general attitude of the puti.shers 
on this subject. 
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I don't think it--I am trying rot to read it unti 
I decide whether I am going to allow it in evidence or 
not--can add very much, and if it can't add very ruch, that 
makes me feel all the more reluctant. 

Let me reserve decision on that, but I am very 
skeptical on it. 

MR. TCPXIS: Your Honor, Mr. Dreyer, I have 
no idea who he is. 

THE COURT: I don't think that you must know 
who a person is for me to admit something into evidence. 

MR. TOPKIS: No, but I think you ought to have 
some idea of who he is, and this record doesn't identify 
hin. 

I would suspect that Mr. Dreyer is a lawyer. Thig 
letter is marked "Re" Shenandoah." Possibly he represented 
Shenandoah. I don't know and I don't think you or I should 


have to guess. 


THE COURT: I think that is an additional reason. | 


MISS KEARSE: I just wanted to make the point, 
your Honor, that members of the class are not generally con- 
sidered to be parties. 

THE COURT: That is a matter that concerns me too 

MR. COLLINS: Your Honor, I believe we do have a 
ground rule in this case that admissions by members of the 
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class will be considered by you. | 


THE COURT: Is that a ground rule that I establish- 


ed or by stipulation? 


THE COURT: If I did, I think maybe I should 


consider it again. I don't mean to be indecisive about it, 


j 
MR. HRUSKA: It is not a stipulation. | 


but it is a matter of some i.wortance and I can't say that 
I gave it considerable thought before, nor do I recall 
whether it was contested. 

Now it is contested. I think I should give some 
consideration to that. 

MR. COLLINS: I would like just to add on the 
record in connection with this document that I think it is 
clear from the body of the document that Mr. Dreyer is writ- 
ing on behalf of and representing Shenandoah Music's posi- 
tion. 

MR. TOPKIS: I am not at all sure of that. 

THE COURT: In my bones I feel it is very, very 
remote and not the kind of evidence I like to have before 
me when I am deciding a case. 

I like to decide it on facts. I would like to 
have somebody brought in who can be questioned about this. 

MR. COLLINS: Your Honor, the reference to the 
ground rule I just referred to is trial transcript page 939 
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THE COURT: Can I see it a minute, please. 

i can't say this was a very Cecisive ruling. I 
said, and I am glad to see that I was cautious enough to 
say, "I don't know, I never had the question, and I don't 
think anybody else has either, what the application of it 
the yearsay rule is to a person who is identified and is a 
member of the class although not named defendant. 

"I think it would be the same rule as would apply 
to a named defendant." 

Mr. Topkis then said, "It may be, but I take it d 
are in accord that we will proceed on a name by name — 

I said, "Yes," I don't really think that was a 
very decisive ruling on the issue of whether it did apply an 
I will look into it and make a more specific ruling on the 
point. 

MISS KEARSE: May I point out to your Honor that 
in questions concerning discovery members of the class have 
been deemed not to be parties insofar as the rule makes a 
distinction between parties and non-party witnesses. 

THE COURT: Right. 

MR. TOPKIS: The next one I take it-- 

MR. COLLINS: The next numbered is PX 481 and per 


haps we should treat this in the same way. 


| 
Perhaps you would reserve decision on that docu- | 
i 
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THE COURT: Will you please explain it to me 
then, so when I am considering it I will know what I am 
considering. 

MR. COLLINS: This is a letter in which Mr. Dreyer 
states the problems he would have in connection with licens- 

ng synchronization rights. 

THE COURT: All right. 

MISS KEARSE: May I ask your Honor whether you 
intend to make your decision on these documents before 
Mr. Topkis is finisued putting his case in and before 
we start putting ours in? 

THE COURT: I hope to do it by Monday. I can't 
promise you, but I hope to. 

MR. COLLINS: The next document I offer is PX 
161. This is again on the same subject. I will be going 
through them now. 

THE COURT: Right. 

MR. COLLINS: A letter from Burton Lane to 
Music Publishers dated October 2, 1959. 

MR. TOPKIS: That's in evidence as AX 184, I 
believe. 

MISS KEARSE: Yes. 

MR. COLLINS: I will withdraw it. 


THE COURT: All right. gather ASCAP put that T3 


| 
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MR. TOPKIS: Yes. 

MR. COLLINS: PX 163 is an excerpt from the 
Minutes of the Contract Committee Meeting of the American 
Guild of ‘uthors and Composers. 

This is again relevant-- 


THE COURT: Was Mr. Lane questionec about 


COLLINS: Burton Lane was present at che meet- 


COURT: Did he testify before it? 
TOPKIS: No. 
MR. COLLINS: No, but it was authenticated. 
THE COURT: At least everybody had the opportunit 
to ask him about the meeting? 
MR. COLLINS: Yes. 
THE COURT: What does it purport to prove? 
MR. COLLINS: This document proves that ASAC 
wag willing to grant a waiver here provided certain condi- 
tions were granted by the publishers in return. 


MR. TOPKIS: I can't believe this style of proof. | 


tence. The plaintiff chose not to ask him anything about 
it. The document verges on the incomprehensible. 


I don't challenge that it is an accurate excerpt 


I am sorry. Lane was in court. This document was in exis- | 
| 
| 
| 


from the minutes, but now to have the plaintiff offer it 
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and say I should have asked Lane about it at the time he 
was on the stand is to me absolutely absurd 
There have to be some limits to a trial. Other- 
,roliferate endlessly. 


MR. COLLINS: Your lionor, I think that this docu- 


meat does demonstrate at the very least the tate of mind 


about the situation. 
MR. TOPKIS: Will you read it, your Honor? It is 
gibberish. 
THECDURT: Whose state of mind? 
MR. COLLINS:  AGAC. 
THE COURT:  AGAC doesn't have a state of mind. 
MR. OLLINS: This is an excerpt-- 
THE COURT: I really must agree with Mr. Topkis. 
Why didn't you ask Mr. Lane when he was on the stand if 
this fairly reflected the point of view of those at the 
meeting? 
HRUSKA: Do we have the deposition te: .mony 
on this? 
MR. TOPKIS: No, of course not. The deposition 
is not in e: nce. 
MR. HRUSKA: That's right. It is authenticated 
under the stipulation. 
MR. TOPKIS: I don't challenge its authenticity. 
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THE COURT: I won't accept this under the cir- 
cumstances aud in view of the fact that, after all, AGAC 
is not on trial here. Primarily it is ASCAP and BMI. 

MR. COLLINS: Your Honor, members of AGAC are 
members of ASCAP or BMI. I would think perhaps there is a 
rare exception somewhere. 

THE COURT: Mr. Coltins, I thoroughly understood 
the picture when Mr. Lane testified. These little bits and 
pieces aren't going to make me feel any different from the 
conclusions that I drew from what he had to say. 

It was perfectly obvious r^st of the people, 
certainly the ones on the West Coast, were highly opposed 
to what was going on. I understand that. I don't think 
that is going to decide the case. That is one of the 


building bricks in this edifice. 
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2 | MR. COLLINS: The next document I offer in evidence 
31 is PX "A. 

4 4 MR. TOPAIS: Are you skipping 164? 

MR. COLLINS: Yes. 

MR. HRUSKA: 164 is in the same category as your 


Honor's former ruling. 


— — — 


3| MR. COLLINS: This is PX 71. | 
This is a letter on the letterhead of AGAC in 
which Miriam Stern brings to the attentíon of music publishes 
that they are taxing certain actions which violate the AGAC 
| contract. 

I offer it to show the state of mind of AGAC, 
the state of mind in connection with coliective action 


against publisher attempts to violate that contract. 


i) I also offer it for purpor as of Canonstrating 
I tha: Harold Spina is listed on the letterhead of this 
15 as the Chairman of the West Coast Committee. 
There was some testimony about Mr. Spina's 
functions on West Coast and I think it is relevant. 
| "THE COURT: I will accept. it for the purpose of | 
J !  egtablishing that Harold Spina was on the West Coast Com- | 
mittee. | 
Rather than put the document in evidence for | 


| that purpose, will you stipulate to that effect? 
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MR. TOPKIS: Yes, your Honor. 


MISS KEARSE: Yes. 


MR. HRUSKA: There is a slightly additional 


purpose, your Honor, not simply to show that bhe was the 
Chairman of the West Coast Committee but to show that the 
West Coast Committee was a sufficiently formal part of AGAC 
to be listed on the AGAC letterhead. 


THE COURT: I take it the stipulation includes 


E 
ZEE lx 


MISS KEARSE: Yes. 


MR. TOPKIS: Yes. 


D» 


THE COURT: And that's consistent with the con- 
clusion I got from hearing Mr. Lane, that they were a i 
relatively formalized entity within AGAC. 

à MR. TOPKIS: They were a self-proclaimed organizaj 
tioned unit within AGAC but whatever he said, he said. 

MR. HRUSKA: While Mr. Collins is getting the 
next batch of documents, I would like to make, just for the 
record, your Honor, an offer of proof to the effect that 
we do believe that the state of mind of the AGAC organiza- 
tíon is a relevant factor in the lawsuit. 

THE COURT: Well, you may be correct and I need 
not rule on that at the moment but, aside from the other 
reasons I have given, I decline to accept these documents 
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as being cumulative in nature. 


MR. COLLINS: I am moving now to a group of 


documents which generally relate to AGAC relationship 


to the 3M attempt to direct license and the first document 
I would offer in that group i3 PX 103, a letter from 
Edward Elliscu, President of AGAC, to Mr. Stanley Adams 
and this shows Mr. Elliscu's state of mind as to the 
role AGAC played in the promoting the match between 
ASCAP and 3M. 
THE COURT: Well, isn't this problem pretty much 
the same as the problem that I've reserved decision on? 


MR. COLLINS: Well, he was not called as a 


THE COURT: No. But I mean his status within 


What's Elliscu's office or position? 
MR. COLLINS: He was president of AGAC. 
Was he writing as president of AGAC? 

MR. COLLINS: Yes, and signing underneath as 
president of AGAC. The document was authenticated again 
at deposition and under the pre-trial stipulation-- 

MR. TOPKIS: I have no objection to its being 
received as a document which came to ASCAP's attention but 
it certainly is not proof of its contents. 
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THE COURT: But you are saying-- 


L— S aoe 


MR. COLLINS: That is was written and that Mr. 
Elliscu said what he said therein and that showed his atti- 


tude. 


————— I 


THE COURT: Did I understand there attitude. 
I don’t think I need 15 or 20 documents to establish it. 
There does seem to me to come a time when we are going to 
paper ourseives over. 

I mean, your brief is certainly not going to refe 


to every possible statement ever made by every possible AGAC 


; c - 
ee 


representative, is it, and I am not guing to read every one 
of the documents if they are in evidence. 

MR. HRUSKA: Of course not, particularly 
ingredient of the AGAC reaction to the 3M, to which this 
document refers, is the great interest that AGAC had in 
brincing ASCAP and 3M together. 

Mr. Lane did give testimony on that, your Honor 
and I think most of the picture is covered by Mr. Lane's 
testimony. 


There are one or two documents in this series 


which fortify Mr. Lane's testimony and that's really the 


simple basis of the offer. 
As I understand ASCAP's position, they don't 
object if the document is offered simply on the state of 
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mind and that is the limit of the offer. 

THE COURT: I don't even understand, and maybe 
I didn't get the gist of the cross examination of Mr. Lane, 
but I didn't understand any serious dispute with CBS' 
attempt to bring out Mr. Lane's and AGAC attitude. 

The question is what is the significance of that 
attitude in this case. 

MR. TOPKIS: Absolutely. 


THE COURT: For that reason, I don't know why 


we need a whole further sheaf of paper to establish tae poin 


of view. 

Is that whole group in relation to this same 
general subject? 

MR. COLLINS: Well, it is in relation to AGAC's 
involvement in the 3M incident. They are not all just 


precisely on the same point as this one. 
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MR. TOPKIS: You can't believe how peripheral 


these are unless you, God forbid, take a look at one of 
them. 

THE COURT: I just think it is a question of, 
I suppose I can gay, overkill and I suppose I can't commit 
myself to a certain finding on this subject, but I certain}. 
have indicated to you what my reaction is. I don't think 
you have anything to worry about from the Court's point of 
view or the point of view cf your opponents, to the issue 
that you are trying to prove by these documents and were 
that so, I don't see any value to any of us to have that 
many more "apers to deal with. 

MR. COLLINS: I think it would be relevant 
to point out -- 

MR. HRUSKA: Let me say this, your Honor. I 
am greatly in sympathy with that point of view and I 
think to some extent it may well turn out, your Honor, aft 
the fact, which is after we write findings and what 
have you, that we have put in some documents which are 
cumclative on this point. 

My only reason for talking at this point is 
that before you write findings of fact, it is so difficult 


to pick out exactly which one of a perticular series you 


SOUTHERN DISTRICT COURT REPORTERS 


IN DaSLA «e HL) 
Q 


jbb-2 3522 | 
are going to put in evidence and I submit, your Honor, I | 
really think, particularly because we are not dealing 
with earth-shattering pieces of paper here but we are — 


with small piec es in a jigsaw, that it really doesn't want 


THE COURT: Well, that point can be made both 
ways, Mr. Hruska. 

Ma. HRUSKA: I know it can. But we have gone 
to a great deal of difficulty and expense in compiling 
these documents. There were great efforts exerted vis- 


a-vis AGAC and the production that we received fromAGAC 


the time that we are spending arguing about them. 
| 
| 


and, yes, your Honor, I think perhaps we could have made 
a more finely developed selection of these documents, but 
if we put in four pieces of paper rather than two pieces 
of paper on this single point, is that really going to 
affect everybody so badly that we ought to be getting into 
such long discussions about each one of these documents? 

They are relevant, each one individually is 
relevant. The valid objection is made that perhaps they 
are cumulative. 

THE COURT: That is one and the thing that does 
concern me, and then we have, when the findings of facts 
or the briefs or whatever they are submitted, there are 
going to be all kinds of little quotes, and I am going to 
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have to look at the papers and see whether I agree that 
yous quotation truly reflects what was written in there, 
and so it is not quite as simple as you make it but, more 


-— — — ie 


than that, the question is wbether it will illuminate the 


i 
picture and, finally, you know, what the total significance 
in the case is. Miss Kearse? 
MISS KEARSE: Nothing that has been said gets | 
over the first obstacle. This just is not competent proof. | 
MR. HRUSKA: This is an authenticated document. | 
MISS KEARSE: It may be, but it is still pure 4l 
total hearsay. You are offering it for what it says. | 
MR. COLLINS: It is offered to show state of | 
THE COURT: 1 don't quite understand why fiat 
isn't hearsay. It is offered, as I understand it, to show 
the proof of the fact that AGAC felt as indicated in that 
letter. 
MISS KEARSE: I am not even sure it is competen 
to prove that. This is a letter from Eddie Bliscu. It 
may show how he feels but I am not sure that it is n. 
to AGAC. 
THE COURT: In my mind, there are too many 


objections to warrant the introduction of that group of 


—ͤ——— — ᷑⁊ — 


documents and I decline to receive them. 
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MR. COLLINS: There are other doc sents ia 


| 
| 
THE COURT: I am talking about the omes on the | 


subject you have been talking to me about. I don't know 
how many of them there are. 

You can go on to the next. 

Can I, for a moment, see Mr. Hroska and Mr. 
Topkis and Miss Kearse in the robing room. 

(Recess.) 

(Adjourned to Friday, November 30, 1973, at 


11:00 A.M.) 


SOUTHERN DISTR'CT COURT REPORTERS 
UNITED STATES COURT HOUSE 


3380 11 
3380 16 
2381 8 
3382 7 
3384 T 
3384 16 
3387 2 
3389 23 
3390 13 
3391 14 
3399 9 
3399 23 
2] 

3401 8 
3403 4 
3406 21 
3407 13 
3407 22 
3409 1 
3410 20,22 
3412 18 
3413 16 
3415 18 
3415 19 
3415 20 
3415 20 
3416 2 


November 29, 1973 


ERROR 


understand 
Mr. 
already 
Marx 


to? 


Mr. Adler 
Mr. Adler 
Mr. Adler 
deminish 


wayy 


redirect 


remember 


1298 ar Y 115f 
advise and dee, 


bu 

it be 

thent he 

people don't look 


lo-k 


38 


3524- 1 
CHANGE TO 

understood 

Miss 

all right 


Marks 


Mr. Adler 
Mr. Adler 


Mr. Adler 


think it 
but 

it can be 

then the 


people look 


look 


ERROR 


understanding? 
theWaltons 


: That 
1 


,you 


ofmusic 
strike 
producers 
gambel 


invariables 


Ft 
CArol 


Number 1, 


approacimately 
MR. BLUMSTEIN: 
A 

Fantacia 
Rachmaninov 
rapsody 
Copeland's 
Copeland-Greer 
avante guarde 


Copeland's 


CHANGE TO 
understanding 
the Waltons 


That 


You 

» you 

of music 
(delete) 
producers“ 
gamble 


variables 


Sunga 
changed 
some 


approximately 


“antasia 
Rachmaninoff 
rhapsody 
Copland's 
Copland-Green 
avant-garde 


Copland's 


PAGE 
3445 
3446 
3448 
3448 
3448 
3448a 
3448a 
3450 
3452 
3454 
3456 
3457 
3459 
3460 
3463 
3464 
3464 


3464 


3465 
3465 
3466 
3469 
3472 


3474 
3475 
3478 
3480 
3480 
3482 
3483 


LINE(S) 
13 
15 


ERROR 


one 

minor 

synch lip synch 
device is 
metholo 
methodology, hear 
is writes 
Gitter, usually, 
1957 

580 

whenwe 

silm 

esthetic 

y our 

Sir 


mentionthat 


songwriters protective 
association 


you 
Then GAC 
cogent 
Guilt 


Prices? 
Poney 

Jack Ametti 
Naughton 


Naughton 


CHANG: 


won 

minimum 

sync, lip sync, 
devices 

delete entire word 
methodology here, 
is, writes 
Gitter. Usually, 
1967 

» SO 

when we 

film 

aesthetic 

your 

, BAIT 


mention that 


Q ^ mou t - ^ set iva 
Songwriters Protective 


Association 
» you 
Then AGAC 
urgent 


Guild 


- 
H 


LINE(S) 


24 
14 
7 

12 
11 
14 


ERROR 
Mc Dowell 
Copeland 
licenses 
outisde 
Verde 
inthe 
AndBen 
Bern, 
Stokhausen 
Ravelle 
fromyour 


tenyears 


fromASCAP 


3524- 


CHANGE TO 


McDowell Foundation 


Copland 
licensees 
outside 
Verdi 

in the 

And Ben 
Berg, 
Stockhausen 
Ravel 

from your 
ten years 

a SESAC 

MPA 

when I asked 
from ASCAP 
seeking 

else 
standard AGAC 
gospel 

"Re 


hearsay 


12 
20 


ERROR 


tioned 
biec es 
fromAGAC 


Eliscu 


tional 
pieces 
from AGAC 


Elliscu 


3524- 


c 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eel x 
COLUMBIA BROADCASTING : Before: 
SYSTEM HON. MORRIS E. LASKER, 
: District Judae. 
vs. 3 
AYNERICAN SOCIETY OF $ 69 Civil 5740 
COMPOSERS, AUTHORS and g 
PURSISHERS 2 
— 22 22 — icm — —— ^ —— "I  — —  — — —À— x 


New York, Movember 30, 1973 


S''ENOGRAPHER'S MINUTES 


SEM ARs CHETRICT COURT PEPORTERS 
(4i Ei STATES CLURT AUSE 


€» 


M» 


9 


r oe y. 


Columbia Broadcasting System 


TB. 69 Civ. 5740 


American Society of Composers, 
^at^ors and Publishers, et al. 


New York, New York. 
November 30, 1°73 
11:00 A.M. 


—2—2——᷑— ſ— — — —-˙ — 


(Trial resumed.) 
TH; COURT: Mr. Collins. 
MR. COLLINS: Your Honor, we did go through 


our documents last night. I think we were able to slim 


| 
it down considorably. 
*H COURT: I appreciate your effort. 
MR, BAKER: The first one I would like to offer, 
your Honor, is Exhibit 1 to our designation of documents. 
It has not been given a PX number. This simply describes 
the manner in which our computer study was prepared. It 
was submitted go counsel pursuant to a pretrial order and 
in the course of Mr. Pokliter's testimony I did ask him 
whether it was an accurate description of the time reriods 
in which the p-ograuning was taken, the duration of the 


Programs and the item of the programs appearinq during those 


time periods which contained no music. 


— 


He answerod that it was. I also asked him if 


i 
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he had examined it prior to the time it was submitted 
to counsel. He said that he had. 

I simply offer that because it will make it 
easier if anyone wants to replicate what we did. 

MR. TOPKIS: Your kindness overwhelms me. 
We have no objection, your Honor. 

MR. BAKER: You objected in your letter. 

THE COURT: I am willing to accept all waivers 
of objections. 

MISS KEARSE: If it "as no number, it is hard 
for me to find it. 

MR. COLLINS: 468. 

THE COURT: Do vou know offhand whether BMI 
objected? 

MR. BAKER: My recollection was that both of 
them had objected, your Honor. 

MISS KEARSE: Yes, ws objectec. 

THs COURT: I will accept it su’ tt to the 


right of either defendant or any other party . n CBS to 


| 
| 
| 
| 
| 
| 
| 
| 


Point out to me any way in which it differs from the testi- | 


mony of Mr. Poxliter. 


(Px468 received in evidence.) 


MR. BAKER: The next one, your Honor, is 3M PX145 


for identifica‘:ion. BMI objactad on the ground that it 
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was irrelevant and inadmissible. ASCAP stated no objec- 
tion. Basically, this is a letter from Mr. Timberlake 
of Paramount-Famous to Allen Ar-ow declining to enter into 
an agreement on the MT100 cartridge. 


THE COURT: Mr. Timberlake was then with whom? 


a 


And he is now with BMI, isn't h3? 
MISS KEARSE: No. 


MR. TOPKIS: He was a functicnary of -- 


a a T aaa 


THE COURT: Ha is a lawyer. I know he is a 


Ü 


| 
| 


I believe he is an outside 
lawyer. 

MR. BAKER: I think Mr. Herman's deposition 
indicates he was not an employes of Paramount-Famous, but 
was un employee of a company one step further. 

THE COURT: But in the Paramount group. 

MR. BAKER: Yes. 

THE COURT: Is Paramount involved in this cise 
in any way? 

MR. BAKER: Yas, they are a party. 

MISS KEARSE: Paramount-Famouse is a party. 
What portion of the deposition are you referring to? 

MR. HRUSKA: The letter is being offered simply 
for the fact that this was stated. 
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MISS KZARSE: That Mr. Timberlakd sent a letter 
on Deeember 1, 1946? That fact is not relevant to this 
proceeding. I suggest that this is being submitted for 
what the lettar states. 

TIE COURT: I think Miss Kearse' analysis of 
the purpose of these submissions is a correct one,that 
man you put in a letter and ask ma to consider the — à 
of the letter, you are, in effect, asking me to consider 
that for the truth of the matter set forth there. He 
is not talking about somebody else, he is talking about 
himself. 

You are asking me to bear in mind that that 
is his attitude. That doesn't wean it is not admissible 
and for that reason. 

MR. HRUSKA: Tho fact he stated what he stated. 

MR. BAKER: It is actually a decision not to — 
it is the culnination of Paramount's consideration of the 
M700 proposal and they decided not to enter into the agree- | 
menc. It is Page 44 and Page 45 of the Herman deposition. | 

THE COURT: All right. I will receive it. 

MISS KEARSE: I think it is very dangerous 
to receive sone of these lettes,your Honor, from people who 


have not been deposeá and so forth. Some of the letters 
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that have been offered in this case have been shown to 


have been written facetiously or to maan things other 


than the inferences that ara suggested from then. 

THE COURT: If Timberlake -- if Timberlake spoke 
for a party ir the case, I ink the situation is different. 
I have not yet made a definitive ruling with regard to 

© clisz, aiitaougn am coming to question what I 
1238 to say about it at tho earlier time in the record until 
I can find some law on it at least. 

It does seem to me something coming from the 

documentation of a party to the case is admissible aad, of 


course, if you wish to call Mr. Timberlake and question 


him about it, you are free to do so in case you believe 


there are any qualífications involved. 


— 


MR. BAKER: Your Honor, 3M PX146 also relates 


d 


to the Herman d.position that was introduced at that times. 
THE COURT: Who is Eerman again? 
Mh. BAKER: Sid Herman is the general manager, 
I believe, of Paramount-Famovr Mr. Timberlake is no 
longer vit. the co^ 
It. is & letter irua Me. bide: 
it was introduced in the deposition. It has been authenti- 


cated by etiptlaticn and it simply sets forth a portion 
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of the communications which were exchanged between 3M 
and Paranount-Fanous in the course of negotiating cn 
the M700. 


THE COURT: I take it your position is the sama 


MISS KEARSE: There is certainly no suggestion 
that Mr. Lindgren is or was speaking for a party in this. 

THE COURT: Who -- 

MR. BAKER: He was the man in charge of the 


700 project Sr 3M. I think ín the context of the deposi- 


tion, where it is possible to know what 3M said to Paramoun$- 


Famous -- 

THE COURT: I feel differently about that. 
Lindgren may or may not have stated accurately what other 
people -- what he recalls other people as having said. 
Insofar as he makes a statement for himself of course 3M 
is not a party to the situation. As & general rule, a 
party to a case is stuck with what he said in writing or 
orally. I don't think that a non-party can speak for a 
party. 

MR. BAKER: I am really-- the letter is 1 
communication from 3M to Paramount-Famous. 

THE COURT: I understand. 


MR.BAKER: It seams to me that in trying to 
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interpret Paramount-Famous' response to tlie entire proposal ; 
and negotiations, it is useful to have in the record the 
communications received by them. 

THE COURT: It is useful to you. I think if 
you want to prove that, you have got to cz1l Mr. Lindgren 


and say, did so and so say such and such to you. I am 


LN SORES TEL IS aS 


talking about the competence of the document. I don't 


consider it is competent to establish anything against 


Paramount. I don't doubt that may be what happened. I 
am talking about fundamental rules of evidence as I under- 
stand them. 

MR. HRUSKA: Let me do so, Bob. 

I would like to respectfully disagree with vour i 


Honor on that in terms of -- 


THE COURT: I don't know if you like to respect- 


fully disagres. You do respectfully disajree. | 
MR. HRUSKA: I do. This lettar it seems to "e. | 

your Bonor, does fall into a classic exception to the hear- 

say rule. This is part of the 3” proposal to Paramount- 

Famous. There is no question about the authenticity of 

this letter. We havo had testimony about ít being received 

by Paramount-Pamous. 


The proposal made by one party to a negotiation, 
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contractual negotiation, to another party, is an operative 
fact. This letter is not being offered for the truth of 
the statements in here, but the fact that this was the 
proposal made by Mr. Lindgren who was identified by Mr. 
Arrow as being the chief representative of 3M inconnectioca 
with these negotiations. This proposal inade by Mr. nen 
on behalf of 2M to Paramount-Famous is operative fact. It 

is indispensable to an understanding of Paramount-Pamous' 
reaction. It is not hearsay because it is not beinc 

offered for tho truth but simply the fact that 3M made this 
proposal to Peramount-famous. | 

That, your Honor, I submit is a very clear 
except to the hearsay rule. 

THE COURT: What is the exception? 

MR. HRUSKA: The exception is an offer by one 
party in a cottractual negotiation to another party in 
that negotiation. 

TEE COURT: Let me take a look at it again. 

MP. TOPKIS: Is there an offer in here? I am 
having trouble understanding. 

THE COURT: Where is the proposal? What are 


you referring to as the proposal? 


i 
| 
| 
; 
| 
| 
| 
| 
| 
| 
i 
? 
| 
} 
| 


MR. HRUSKA: 146. 


THE COURT: You look it over and tell me what 
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it is you consider to be & proposal. | 
(Pause. ) : 
MR. HRUSKA: This letter by 3M does not contain 
ell of the terms of the prc osal. It does clarify «cme 
terns. He says that 3M is going to take a calculated risk 
and In to record Paramount-Famous songs, and if Paramount} 
Famous decider to participate in this program, 3M wil. 
have these recordings ready . So that Paramount-Famous 
can come in at an earlier date and he repeats the fact that 
we would like to have your great repertoire of music i 
included in these tapes and hope you come to a favorable 
ĉecision by the time I return in December. 
TEE COURT: I can't say I consider that to be i 
& proposal. I consider ít to be an announcement of what 
3M is going tc do. | 
MR. HRUSKA: It is not the entire proposal. It , 
} 
is certainly none of the essential terms of the proposal. 
All it does is to clarify some aspects of the proposal 
that had previously been made and which is in evidence. 
MISS KEARSE: The proposal is in evidence. | 
THE COURT: To calm everybody's nerves, at least 
as far as the documents I have seen up to the moment, I 
really don't think that they are going to have, whether I 
let them in or I don't, any substantial e?fect on the out- 
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come of this case which turns or muchgraver and much more 
ground and much more complicated questions. That is 
just a genera] observation. 

I continue to believe that this document is 
not properly edmissible under the rules of evidence. May 
we go on to the next item? 

MR. BAKER: I would like to state for the re or 
T wuld not offer 3M PX150, 151 and 152 because I think 
they come under the same ruling. 

THE COURT: If you want to offer them u i have 
mp -~ you offer tham, tell me the same general conditions 


Iz relate to them, and the ruling is the sama. 


sss 


MR. BAKER: This is a draft 3M PX150, sent by 


THE COURT: But not entered in:o? 
MR. BAKER: It wasn't signed, no, sir. 


| 
j 
3M to Paramount-Faous which I think does | 
| 
| 

THE COURT: All right. 


" - . 
^ Der] 2 5 ret 
r se en o TERT 


MR. HRUSKA: This certainly is a proposal. 


MR.BAKER: I would have thought so. | 


THE COURT: You didn't tell ne in your first | 
statement. You didn't say that you considered it to be 


different in that respect. 


I will reserve decision on this subject to your 
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bringing to my attantion a caso which you think justifies 
the admission of such a proposal. 

If there is law to support their position, I 
will consider it. 

MISS KEARSE: That is 150? 

THE COURT: Yes, 150, and defense counsel are 
invited to bring any cases they wish to my attention on 
that question. 

MR. BAKER: 3M PX1!i2 is simply the covering 
letter with which it was sent. 

MR. BAKER: 3M PX 1.58, ASCAP has no objection. 


BMI objects only on the grounds of inadmissibility. 
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MR. HRUSKA: I thought I had put this in evi- 
dence when Schulman was on the stand, your Ilonor. He cer- 
teinly testified about this. 

THE COURI: What did he testify as to this docu- 
nent? 

MR. HRUSKA: He testified about the number of 
songs being considered between the Richmor i organization 
and 3-1 at this time. 

THE COURT: Yes, he did. A question whether i 
was 12 or 50? 

MR. HRUSKA: Yes, exactly. This is a document 
on that point. 

MR. KEARSE: Your Honor, we will withdraw our 
objection if it is offered only against Hollis Music which 
is a member of the Richmond orqantzati end a named party. 

THE COURT: If it is only offered against them? 

MR. KEARSE: Yes. 

MR. HRUSKA: Isn't this your stipulation ground? 

MR. KEARSE: No. If it is offered against a 
party, the party that wrote it, then I have no objection tc 
it. If it is offered against any other party that I -epre- 
sent, then I do object. 

MR. BAKER: ‘To the extent that it would bear 


upon the by-pass and to the extent the stipulation is 
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applicable to that, it will also he offered against BMI. 


THE COURT: I will accept it on that basis. 

I'm not deciding just because I say that that falls under 
the stipulation. 

MR. BAKER: Your Honor, here are two documents 
which were used, 3M PX 160 and 3M PX 16). It is a covering 
letter and form of agreement sent ro TRO and it falls in the 
Same catagory as the previous 7^nos8als. 

THE COURT: I will reserve ruling on those exnibits 
on the same Lasis as the one I mentioned before. You 
better segregate those. 

MR. BAKER: 3M PX 165, ASCAP has no objection. 
BMI objects only that it is inadmissible. I assume, there- 
fore, that it goes in and is binding on BMI only to the 
extent that it was brought into the stipulation. 

Tl’. COURT: Assuming that is the basis of their 
objection. 

MR. KEARSE: The basis of our okjection was that 
it was not binding on BMI, yes, sir. 

THE COURT: It is accepted in accordance with 
our developed rule on that subjec:. 

(PX 165 received in evidence.) 

MR. BAKER: 3M PX 166 was no: ot jected to by 


ASCA? and was objected to by BMI on the sane basis. 
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THE COUR”: Same objection. 

MR. KEARSE: I'm sorry, I missed the number. 

THE COURT! 166. 

MR. KEARSE: Your ilonor, our otjection is to the 
extent that there is an admission excepticn to the hearsay 
rule, your lionor, that exception is limited of course to 
the party that made the so-called admissicn. 

THE COURT: Let me say with regard to this ques- 
tion of admissions that I will accept the document in all 
cases where their's an admission made by ē party. I do not 
recall at the present time che extent to which such a 
document may have any effect vis-a-vis any other party. 

It is in the record and you are free to argue to 
me the extent to which it should be bindirg on another 
perty. 

The only reason I consider that it might be--I 
haven't reviewed the pleadings to determire the extent to 
which claims of conspiratorial conduct are made and whether 
they are made with regard to any specific parties, ani ! 
don't propose to stimulate CBS to amend its pleadings for 
tiat purpose, but tne evidentiarv ruling wight be affscted 


bv that question. So it is admi:ted at tris time without 


—— ae = 


a determina ion as to the exent of its applicability <o any- ` 


body except--this would be Richmond, is that right? 
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MR. HRUSKA: Yes. It is part of the Richmord 


MR. KEARSE: It is very difficul: to figure out 
how much defense to put in your Honor, when something that 
appears to have limited admissibility may be later deter- 
mined to be admitted against all-- 

THE COURT: Then I'1l have to as that before 
we conclude the proceedings we make a note of these ques- 
tions and we look into them in a business like way and 
reach decisions. 

With this host of documents I frankly don't feel, 
without having looked at the pleadings and considered scme 
of the questions that arise, that I can make more than that 
kind of a determination at the tine. 


MR. TOPKIS: Not to make us all feel too foclish, 


but this document I an advised was admitted when Mr. St. ulman 


vat testifying. 

THE COURT: It hasn't been indicated on here. 

Their's no auestion abcut that now? 

MR. EAKER: I was under the impression four docu- 
ments were admitted. When I checxed the record I only found 
a place where two documents were edmitted. 

THE CLERK: This was acmitted. 

THE COURT: In any event, the discussion was 


worth while. 
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MR.BAKER: 3M PX 172 falls within the same 
category as cortract proposals which were 10t executed, 
in one sent to Chappell. 


THE COURT: Decision reserved as indicated on 


MR. BAKER: PX 167, PX 168, 169 and 170 all 
concern the neyotiations between 3M and the Edwin H. Morris 


Company for mechanical rights licenses to the M1200 sum. 


| 
| 

| 

j 

earlier such documents. | 
| 

| 

| 

| 

i 

| 


Mr. Morris on his deposition testified that they 

could not be bothered with the M700 project because it did 
not involve a sufficient amount of monev. These documents 
came from the Zdwin 1. Morris files and they indicate that 
Edwin ii. Morris could be bothered for a gum as small as$120. 

MR. TOPKIS: Your Honor, I didn't cbject-- 

THE COURT: Is 4orris a party? 

MR. TOPKIS: Yes, your Honor. 


MR. HRUSKA: Yes. 


{ 
MR. KEARSE: I believe that PX 168, 169 and 170 | 
were not even authenticated. I beiieve 157 was authenti- | 
cated, but I etill objection the ground taat it is irrelevant 
end that if acmissible as an admission of a party, it is | 
cnly admissible against that party. 

THE COURT: Mr. Topkis. 

MR. TOPKIS: Your Honor, you could show that 
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Buddy Morris once tried to save 35 cents by walking 
instead of taking the subway. On that theory that too would 
be admissible. This is just cluttering our record, I 
think. 


HRUSKA: That is a question of weight, your 


THE COURT: It is a question of weight. it seems 

to me it is so peripheral that I will decline the ofrer. 

MR. IIRUSKA: May I have just one very brief 
moment, your Honor? 

We did have a great deal cf testimony fron 
Buddy Morris dur?ng his deposition regarding his reasons 
for turning down the M-71 offer by 3M. Basically they cane 
down to the offer--offer was peanuts. There was too little 
Afoney involved to justify his and his staff taking the 


staff to negotiate a couple of years later on the mechanical 


i 
1 
| 
l 
} 
i 


rights | ransaction. 

After 3M and ASCAP had concluded a deal on the 
Ml200 Buddy Morris and his staff or his staff took a great 
deal of time as these documents show regotiating, reviewing 
drafts and revising drafts for 3M on a transaction that 
called for about 120 doliars. 

THE COURT: Let me say this. If you put that 


Cocument in evidence and you were then tc argue the theory 
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you have just a:gued. I wouid vay no attention to it. I 
would want to know from the man what his explanation was. 
I Jon't think that I can be expected to decide issues as 
grave as you put before me on a checkerboard of papers where 
I haven't heard the man who wrote the letter to explain 
what he had in inind. 

MR. IRUSKA: We had hi3 deposition. 

THE ‘COURT: If you are putting that in evidence-- | 

MR. TOPKIS: It is in. 

MISS XEARSE: It is in. 

MR. JRUSKA: We didn't have «hese documents 
when we tcok Mr. Morris‘ deposition. We dic have-- 

THE COURT: You didn't have chen? 

MR. ARUSKA: We didn't have -:hem then, no. 

THE COURT: It is as if he had testified and 
you are offering this as something that is inconsistent 
with his testimony. 

MR. HRUSKA: Yes, exactly. 

MISS KEARSE: AIt is as if he testified without 
benefit cf being asked about these docuneni:s. 

MR. HRUSKA: To make it more precise, he was 
asked about the mechanical rights side of it. He said he 
didn't personally-- 


THE COURT: If it is important to you, I'll give 


you the opportunity to depose him furthar and ask him about 
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that question and add it to his deposition. I think that 
is the right way to do it. 
MR. TOPKIS: It may be, your Honor. You know 
what? You give him that opportunity and they will take it. 
MR. HRUSKA: The reason I won't take it, your 
Honor, is because when we asked him on his deposition about 
mechanical rights, he said he didn't personally get involve, 
with that. That was handled by Mr. Gerson and various cther 
people on his staff. We did take Mr. Gerson's deposition. 
He gave some testimony about this situation. 


You took Gerson's deposition, if you want to I 


documents reflect a state of facts which ís inconsistent wit 


Mr. Morris' testimony. 


to it. The lump sum of it, the net of it, is that these | 
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THE COURT: I am afraid that my attitude towards 
the dependability of documents as evidence is more compli- 
cated than yours. That doesn't necessarily make it better, 
I happen to be the judge. 


MR. HRUSKA: Yes, that is an important considera- ; 


THE COUR’: While goodness knows when something 
appears vital it cannot be disregarded. To get a true pic- 
ture of it I would want an explanation. I have indicated 
the way I would be willing to handle the matter if and only 
if it is a matter of significance in the case, because I 
don't think I should establish a rule that whoever wants 
to reopen depositions can reopen them, but I would be open 
to that method of handiing the situation if you convince 
me that it is worth it in the interest of justice. 

MR. HRUSKA: Are you mady to go? 

MR. COLLINS: I offer PX 442, 443, and 449. 
ASCAP has no objection to these documents. BMI objects on 
the grounds that they are irrelevant unless offered for a 
proper limited purpose. 

These are BMI's forms of publisher and writer 
affiliation agreements, which were in effect at the time 


this lawsuit was brought and, quite frankly, your Honor, I 


cannot conceive of any two documnts besides the BMI affilia- 
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tion agreement and the SCP affiliation ajreements wt ich 
are anymore important 

THE COURT: What type of agreements are these? 


MR. COLLINS: Affiliation agreesents between 


BMI and esch of its writer or publisher meinbers. 


THE COURT: You cannot think of any document 
that is more important thar BMI's what other? 

MR. COLLIN: Than this agreement and ASCAP 
membership agreement. 

TIL: CURT: You mean this is one of the most: im- 
portant? 

MR. COLLINS: That's right. This is the basic 
agreemont between BMI and its members. 

MR. KEARSE: I would like to know what the rele- 
vance of it is to this lawsuit. We concede we have writer- 
publisher affiliates. 


MR. HRUSKA: Through these documents we can see 


XSARSE: But it is not an issue. 

HRUSKA: The terms of the affiliation are 
very - facts in this case. 

KEARSE: Which te.ms? 

URUSI.A: All terms. 


COURT: I believe that the terms of the 
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affiliation may be of importance in the cas: and I haven't , 
got any idea what they are, I haven't seen it before, but 
I will receive them. If they are not important, that is 
the end of it. 

MR. COLLINS: Your Honor, I would like to ask 
at this time through you that we be supplied, as we have 
previously requested and I believe by trial subpoena, 
with the current forms of BMI writer and purblisher atfili^-: 
tion agreement. 

THE ^OURT: Has there been refusal? 

MR. COLLI:S: They have not been Supplied. 

MR. DAVIDSON: They have been in court every day 
since the trial commonced ir May and we have had no requests. 

MR. ilRUSKA: Other than the subpoena. 

MISS KEARSE: They were brought to court as 


required by the subpoena. 
| 


THE COURT: These days people don't obey gu‘spoenas 


30 why should you. 

Would you please furnish them with a copy of 
that, gaps and all. 

MR. COLLINS: I offer PX 430. I offer it only 
against ASCAP and ASCAP has no objection tc it. This is 
an ASCAP answer to incerrogatory. 


THE COURT: Under those circumstances I reluctantly 


admit it. 

(PX 430 received in evidence.) 

THE COURT: nad either ASCAP or BMI thought of 
agreeing to allow CBS to adnit any two-thirds of the docu- 
ments they wish? 

MR. HRUSKA: Yes 

MR. T'OPKIS: io, that was the proposal CBS made 
to us, but because that would involve admitting two-thirds 
of the Encyclopedia Britannica. we said no. I in reply 
said they could introduce any 50 documents they want. 


MR. COPKIS: 4:30 I believe is a confidential 


document and let me note on the record that we would like it | 


so treated. 

THE COURT: It will be treated accordingly. 

MR. COLLINS: I offer Xx 483 anc PX 534. 

Your Hono-, ASCAP and 3MI have rct yet had a 
chance to object to 483. It is a BMI answer to our 
in:errogatory 33C and it states tne ABC anc NBC payments 
to BMI for that year. Perhaps I will withcraw that for the 
present time. 

MR. ‘COPKIS: I couldn't care less. 

THE COURT: Apparently it is withdrawn. 

MISS KEARSE: What is she relevance of it? 


MR. COLLINS: We will withdraw it. 
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MR. HRUSKA: It is nct worth tae discussion. 

MR. COLLINS: I cffer PX 531, ASCAP does not 
object. BMI objects on tho grounds that the exhibit is 
irrelevant. These are BMI reports to stockholders for 
the years June 30, 1965 through June 30, 1972. 

that we do not have all‘of the repcrt 
in here. Again we have requested them from BMI and have nct 
received then. 

THE COURT: What do you offer to provide by the: v 

MR. COLLINS: The basis for the relevancy of this 
offer is that without reports like this you simply cannot 
wzite findings in a monopclization case. I think in 
a monopolizstion case, in any anti-trust case, the history 
of their performance, their revenues is quite relevant end 
a necessary e!.ement of the findings. i 
THE COURT: I think such evidence should be — 


able to the Court rox whatever it is worth and I will 


531 received in evidence.) 


| 
| 
receive it. | 
! 
| 


HRUSKA: You had mentionec, do we have a 
subpoena? 

COURT: is not conficential, I ta:e it, 
or is it? 


DAVE OSON: don't believe that those docu- 
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ments have been subpoenaed. J have a copy of the CBS sub- | 
poena here and - don't find i* on there. 


MR. COLLINS: I think you are right, George. I 


had requested these on various occasions by telephone calls | 
to you and your other associates at Hughes, Hubbard. | 
MR. HRUSKA: What years are we nissing? | 
MR. COLLINS: We are missing Jure 30, 1960 | 
through June 30, 1965 for each of those yecrs and for the 
year ended June 30, 1970. | 
THE SOURT: You are requesting them at this | 
time? 
MR. COLLISS: I am requesting they be supplied. 


THE COURT: For completeness, as long as I have 


allowed the rest of them, that those should be included. 


| 
| 
| 
| 
| 
| 
i 
I asked whether these are confidential, are - 

MR. KEARSE: I don't believe that they have been | 
delivered subject to a conf. Jentiality stipulation. | 
MR. COLLINS: PX 461, I offer PX 461, ASCAP | 
has no objection. BMI objects on the grounds that it is 
not admissible against them; that it is irrelevant and that | 
it is not authenticated. 

THE COURT: Let's treat the authenticity question 
first. | 

MR. COLLINS: This is a computer printout of the | 


names of the members of AGAC. It was supplied to me by AGAC 
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counsel at my request and it was prepared oy AGAC. I 
might just show it to you. 

THE COURT: What kind of authen-ication would 
vou want assuming I decide it is relevant? 

Do you really want to call a witness? Would you 
be satisfied with an affidavit, a letter? 

MR. HRUSKA: Copies were supplied by AGAC at 
the same time to ASCAF. 

MR. COLLINS: I supplied copies at the time 
that I designated it as c document. 

MISS KEARSE: My main objection, your lionor, is 


simply that it is ixreievant | 
| 
L] 


THE COURT: This is a list of the members? 

MR. COLLINS: Yes, it is. 

THE COURT: Do you want me to know anything 
more than X members? 

MR. COLLINS: Let me state what I believe its 
relevancy woul be. Under the AGAC contract, the writer 


rust give individual consent in each instance for television 


| 
| 
| 
| 
| 
| 
| 


uses of his music. | 

We will argue that that is an impediment to direct. 
licensing. We have had testimony from Mr. Shulman and Mr. | 
Chiantia as to the trend of significance of this organiza- | 


tion. 
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I think the onl, way we can get ral data as to 
the significance of this iapadiment is to take a look at 
the members and the nuaber of songs that they own in the 
ASCAP performed works index, just as we will present infor- 
mation to you on th songs owned and the amount of music per- 
formed on CTN, that is in -ha catalogues of publishers who 
did not deal with 31. 

THE COUR!: I will admit it for that purpose. 

(PX 461 received in evidence.) 

MR. COLLINS: The next document I offer, your 
Honor, is PX 460. 


ASCAP has no objection. BMI objects on the 


ground that it is nct admissible against them; that it is 


irrelevant and that it is not authenticated. 

Again this is a document supplied to us by 
AGAC counsel. It i: a document on the letterhead of AGAC. 

rug COURT: What is it: substance? 

MR. COLLINS: A list of the members of the AGAC 
counsel from 1960 t- 1973. 

T ; COURT: Same ruling. 

(PX 491 received in evidence.) 

MR. COLLiNS: I offer PX 120. ASCAP has no 
objection. BMI objects on tae grounds of irrelevancy and 


that it is not admií:sibi? against them. 
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This is te AGAC pamphlet. Your llonor, we have 


had much time about tem and I think it would be important 
to have in the record en official statement by them as to 
wrat their functions are. 

MR. TOPXI3: Forgive my interrupting-- 

MR. COLLINS: This is a document widely distri- 


butec. 


THECOURT: We had profuse testimony from Mr. 


Lene on that. I don't think that we need this. We can always 


sey that one more document doesn't make any difference 
when you have got 10, 000, but. I decline to receive that 
one. 

MR. TOPKi3: As against us also, I trust, your 
Honor, because I did, in fact, object. 

TIE COURT: I have declined to accept it at all 
as against me. 

MR. TOPKI3: That is the best reason. 

MP. COLLIiS: I offer PX 538 and PX 539. ASCAP 
has no objection. h objects on the grounds that the 
document was drafted by CBS; that it is not binding on BMI, 
-hat it is irrelevant and that it is not authenticated. 

Perhaps tiese documents are PX 538, a list of 
tte board menbere of the NMPA from 1960 to 1971 and PX 539, 


a neobership directe. y of the NMPA. 


1 
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As to BMI's first objection. Your Ho: r, these 
documants were supplied to me by Mr. Leonard Feis, who 
is the executive vic? president of the NMPA. He suppliec 
them to me in connection with a request made by me at his ce- 
position. 
THE COURT: You did not prepare them? 


MR. COLLINS: I did not prepare them and I el 


believe that they are documents which NMPA keeps and refers | 


to in the normal course of their business. | 
I must say I am not sure about PX 538, but on the 
face, that is the list of the members of their board, but 

on its face 539 does appear to be exactly that. 

Your lionor, the basis for the relevancy of this 
offer is that we have had testimony from Mr. Chiantia, 
specific testimony about the NMPA. ile has testified to 
the number of members. I think we shoul: know who they are 
and who controls the organization. I think the only way to 
get a proper identification of this organization is to have 
tiis kind of material in the record. 

THE COURI: Miss Kearse. 

MISS KEAPSE: I still haven't heard anything 
that connects those documents and what is in them with the 
issues in this case. I understand that Mr. Collins thinks 
that it would be nice to know these igs, but what is the 
relevance to this case? 
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THE COURT: I think one of the responsibili..: 
of the Court in this case is going to be to explair 
iilucidate to some extent on the struccure of the music 
licensing individual industry aid just as backgrounc informa- 
tion I don't think it is going zo hurt to have this. I may 
never do a damn thing about it, but that is what I have in 
mind. I will receive it. 

(PX 538 and 539 received in evidence.) 

MR. COLLINS: I offer PX 022. ASCAP objects 
ualess the entire document is received and this is one of 
the documents as to which I am only offering excerpts. Th 
excerpts " want are pages 2, line 4 to page 3, line 18 and 
page 4 line 31 to page 5, line 17. 

THE COURT: What is the document? 

MR. COLLINS: This 13 a memorandum of ASCAP, 
wiich was submitted in the Shenandoah procee 

THE COURT: I will receive the whole £document. 

MISS KEARSE: Did you state BMI's objection. md 
is an ASCAP document. It can't be admissible against BMI. 


MR. COLLINS: We offer it. 


| 
| 
| 


THE COURT: Has this anything to do with by-pass? 

MR. COLLINS: Yes, I think it does, your Honor. 

MESS KEARSE: Doesn't everything? 

THE COURT: If it has to do with by-pass, then ^9 
COED. PEST ETERS 
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| the extent of the stipulation it may be binding. Otherwise ' 
| it is not binding, but it is received in vhole. 
| i 
xx (PX 22 received in evidence.) | 
MR. COLLLiS: I offer PX 024; ASCAP objects mised 
another portion of this document is received and I am only | 
offering page 30, line 26 through page 32, line 13. 
BMI objects on the grounds that it is not admis- 
sible against them. 
THE COURT: What is it? i 
MR. COLLINS: Your Honor, this is a brief sub- 
mitted by ASCAP in tae consents decree proceeding in the 
1 matter of Seckley. | 
THE COURT: What vas the matter of Seckley? | 
MR. COLLINS: It was a proceeding where some ! 


members of ASCAP asked that certain allocations that ASCAP 


made as to payments received from ABC and CBS as to past 


years be allocated in a different manner than the way the 
society first proposed to do it. 

THE COURT: I wili receive it in whole because * 
my personal conviction that a part of e document is going 
to be put in and another part objects that they may wish 
to quote other portions of it and they should be free to do 
80. 


| 

| 
| 
| 

MISS KEARSE: Your Honor, may we assume with respec! 
| 
j 
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to BMI it is received on the same basis as other ASCAP 
briefs and so forth? 

THE COURT: You may. 


(PX 24 received in evidence.) 


MR. COLLINS: I offer PX 404. I offer it only 


against ASCAP and ASCAP has no objection. 
THE COURT: Good. 
Settled. 


(PX 404 received in evidence.) 
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MR. COLLINS: I offer Px575. I offer it 
against ASCAP only. ASCAP's nnly objection vas that 1“ 
wanted the entire document received. I will offer the 
entire document. 

THE COURT: Very good. Received. 

(PX575 recsived in evidence.) 

THE COURT: Incidentally, Mr. Collins, it í 
helpful, of course, if you acquiesce in admitting an entire . 
document where ASCAP made an objection on the basis that 
you weren't offering the entire document. If you wish 
to save your position for the record, you are free to save 
it. 

MR. COLLINS: I believe an admission, it is 
Clear under hornbook law, that an admission can only be 
offered against a party and cannot be offered by a party 
in support of its own position. I would assume what ASCAP 
wants to do is point out somethíng th.. puts the portion 
that I am offering or the portion that I have referred to 
whether I am offering ít into context and I think that is 
proper. 

THE COURT: Ríght. What I meant was that íf you 


wish for the record to stats that you sre only offering 


Page 3, you may do ro. 


MR. COLLINS: All right. 
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MR. HRUSKA: IN that last document you did 


| 


not make specific reference to the portions we were offering. 


Arm mo 


i 
We do have our letter of offer that covers all of these. | 
i 


e 


THE COURT: I am not inviting speeches. 

MR. COLLINS. I could read it very quickly, yc: 
Honor. I have the letter right in front of me. For PX575 
I offer Page 3 -- I offer only Page 3, Line 16 to 22; Pajo 
5, lines 1 to 12; Page 5, line 19, to Page 6, line 17, anc 


Page 7, line 8 to i2. 


; Z i : : " 
Dr —tyP*uTOE&€TDUITUM X 


THD COURT: The document was received in whole. 


— 


MR. COLLINS: In the case of PX17 I offer Page 


4, Line 5 to Page 5, Line 1€. 


soot res 


THE COURT: ASCAP wishes to put in the entire 
document, is that right? 

MR. TOPKIS: That is a memorandum in this action 

MISS KEARSE: You are offering this only 
against ASCAP, 517? 


MR. COLLINS: Yes, I believe so. 


See ̃⁵— F eet 


MR. TOPKIS: Do you have to receive in evidence 


- * 
` 
— 
LICONERTU — 


> 
A 


a brief filed in this action? 
THE COURT: I don't know anything ab ut it, . 


A brief of whom? 


^ 
2. 
»." TEC 


MR. TOPKIS:  ASCAP. 
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i 
23 MA. COLLINS: A brief of ASCAP, your Bomor. | 
af THE COURT: Is already before me. | 
a MR. COLLINS: Just for the record for the | 
5 Court of Appeals. f 
T THE COURT: If that is necessary, it is received. 
T (PX517 was received in evidence.) | 
T MR. COLLINS: I offer PX149. ASCAP objects | 
9 ; to this document. BMI also objects on grounds of irrelev:r:». 
19 This is an address made by Burton Lane at a 

T. i meeting of AGAC in connection with the AGAC collection i 
* royalties vlan. 

13 Your Honor, the basis for the relevancy of this. 


1 
M t document, I think any industry has many characteristics. 
555 One of the characteristics of this industry is that there | 


10 is an antagonism, in fact, a hostility between writers 


à 

; 
17 and publishers. Mr. Lane explores that hostility in this 
«| document and I offer it as evidence of the state of mind | 
"| of both Mr. Lane and AGAC. | 
* : THE COURT: I am quite aware of that state of 
A i mind from his testinony and I decline to accept the speech. 
2 MR. "OPKIS: You are going to? 


THE COURT: I decline to accept the speech. 


—— ——— ͤ— 


MR. COLLINS: Your Honor, I do think on this 


question of state of mind, stata of mind is made up and 
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it is not really a hearsay problem. State of mind can 


be shown through circumstantial evidence, which is indica- 
tive of state of mind. I think just by the nature of 
circumstantial evidence you need to be able to look at, 
refer to various times upon which statements have been 
made. 

THE COURT: First of all, I don't know that AST P 
and BMI necessarily deny that there is a strong desper:te 
ness of interest at times aad there may have been oet 
the 3M situation between the composers and publishers. in 
any event, Mr. Lene's testimony left me with that impression 
and my ruling stands. 

I see nothing unnatural about the fact that, 
whatever its significance in the case, I see nothing un- 
natural or incredible about the fact that the composers wan 
to have a voice in their own situation. 

MR. COLLINS: I offer PX900. ‘These are on the 
new designations. 

PX900. 

MISS KEARSE: This is not in your letter, is tha 
right? 

MR. COLLINS: This is not in my letter. It is 
in our designation of documents Number 2, and identified 
as 900 on thers. We just recently received this docurent. 

OU HFH DISTRICT COURT REPORTERS 


ure STATES COURT HOUSE 
TELE, dE: CORTLAND" 7-4580 


= fF = 2 


. 


C D^ i > 
er So ee 


me 


— 


i 
| 
: 


> 
bi wt c 
reren 


& . te? 
F if —PTI"IyPUTEM 


3562 
€ob-5 


It is a transcript of the 34th annual meeting of the 
American Guild of Authors and Composers and it contains a 
report by Mr. Kilmer, who was introduced by Mr. Lane, to 
give this report on the 3M ratter. 

THE COURT: What year? 

MR. COLLINS: This was in 1965. The rseting was 
held just prior to the sending of the AGAC letter. 

THE COURT: Is the entire document the report? | 

MR. COLLINS: This is it. This is the bid 
There vas & tape recording, your Honor, made of that — 

MISS KEARSE: Why 's this competent? 

THE COURT: Just a minute. The first question | 
I am asking is whether this is the transcript of the entire 
proceedings or just a transcript of the report? 

MR. COLLINS: This is a transcript of the entire 
meeting. 

THE COURT: Does the entire meeting have to do 
with this subject? 

MR. COLLINS: Wo, it does not. We have b 4 no 
objections. 

THE COURT: You had no objections because no- 
body has seen it so far. 

MR. TOPKIS: I certainly object on just about 
every ground known to the rules of evidence. I start 
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vith competence. 
MISS KEARSE: I agree with that. 


MR. TOPKIS: I will go on to the proposi*ion 


that this document contains statements by epeople identifi 


as "a voice." It also identifies -- I just can't mimagine 
its being admitted. 

MR. HRUSKA: We can limit the offer to the 
remarks made by “-. Kellman at the behect -- 

THE COURT: Ar I not correct that 
Kallman testified? 

MISS KEARSE: Mr. Kellman testified. 

MR. HRUSKA: We didn't get tha document watil - 

THE COURT: If the reasons were because sconebod 
withheld it from you and you want to question Kelman about 
it, I will give you an opportunity to recall Kellman and 
testify ubout it. 

MISS KEARSE: This is just pure hearsay. 

MR. HRUSKA: Yes, it is true that we did not 
have this document until very long after Mr. Kellman testi- 
fied. 

THE COURT: I know that. I don't know whose 
responsibility that was, but assuming it was justifiable 
that you didn't receive it until now, my ruling is that if 


you consider it to be of significance, I will allow you to 
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reel Mr. Kellman to question him about it, but I will not 
3 accept the document. 
MR. HRUSKA: Pine. I think we will recall 
5| Mr. Kellman. 

THE COURT: I think the defendants deserve 
an explanation as to the reason why it was not received 
until it was? 
MR. COLLINS: I could give you those responses, 


your Honor. As a matter of fact, the next PX I was going 


to offer is PX708, which is an excerpt of the minutes of S 
that meeting which was supplied to us in document — | 
by AGAC. We noticed by looking at these minutes -- 

THE COURT: When was that submitted to you? 

MR. COLLINS: This was supplied to us before 
trial commenced in May. 

THE COURT: Yes. 

MR. COLLINS: We noticed by looking at this 


excerpt that the meeting -- there had been discussion of 3M 


and a tape recording had been made of the meeting. I 
asked Mr. Blasband, their ex-counsel, to supply us with that 
because it was covered by our subhoena for Mr. Lane's deposi- 


tion. 


THB COURT: At that tíme? 
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MR. COLLINS: We did finally after some dis- 
Cussion have a copy supplied *o us during the time of trial 
and -- not supplied to us, I withdraw that -- supplied 
to the Borak Reporting Servic^, which, as a matter of fact, 
is the service Mr. Borak has used in this litigation. 


THE COURT: Does that make him responsible? 


ne 


MR. HRUSKA: Mrs. Borak was a very good reporte 

MR. COLLINS: They did in the course of time | 
prepare a transcript. ‘uey sent it to Mr. Blasband and he i 
supplied portions of it to me. He did not supply Mr. 
Kellman's speech. He withheld that on the grounds that it 
was privileged. 

During the course of the summer we had discussi 
about the privilege ground and, finally, I believe only 
three or four weeks ago, if that long, Mr. Blasband agreed, 
it was really 1 think only about two weeks ago, ‘Mr. Blasban 
agreed to supply the document to us in full. 

THE COURT:  . consider that sufficient justi- 
fication for not having utilized it earlier, but the 
solution is if you really consider it that important and 
I ask you to give serious thought to whether it is to recall 


Kellman. 


MR. COLLINS: I offer PX722. ASCAP objects. 


BMI objects on the grounds that it is not admissible against 
it; that it is irrelevant ané that it is not authenticated. | 
SOUTHERN DISTR CT COURT REPORTERS 
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This is a copy of am AGAC bulletin, dated 
May 1966. The internal AGAC house organ publication. 


I am offering only a portion -- well, it is 


Page 1, Column 1, Lines 2 to 21, and Page 3, Column 2, Lines| 


21 to 40. 

I offer the portion on Page 1 to show the 
importance and the status of the West Coast committee as to ! 
-hich we had testimony from Nr. Lane. 

THE COURT: F indicatci yesterday that I was 
aware of that and I don't know whether this is a signed 
article or it isn't, but if it isn't, i am certainly not 
going to accept it and, even if it were, I would be very 
skeptical of it. 

Furthermore, I consider it cumulative so it is 
rejected. 

Please don't ask for an opportunity to discuss 
it. 

MR. COLLINS: i think I do want to say, your 
Bonor, the portion on Page 3 of that document I woulá have 
offered as evidence of AGAC's state of mine an the question 
of preferring to have licensing done through pertormíng 
rights societies. 


THE COURT: You Lave got an awfuily broad view 
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of these things. I don't know who wrote that article 


and they may be his private views, but, anyway, I have 


had my say. 


on 
——— — 


— — 
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MR. COLLINS: I understand. 
PX124, ASCAP object-;, BMI objects on the i 
grounds of irrelevance and that it is not admissible * 
them. 
Y our Honor, this is a letter from Michael 
Goldsen of Criterion Music, to Burton Lane. Criterion manike 
is a publisher which did deal with 3M. ASCAP has put inta 
evidence the agreement between Criterion and 3M, and I 
think the statements contained in this letter are relevant 
as to that publisher's state of mind as to its rsasons for 
dealing with 3M and I really don't offer this for the tuth 
of what is said in there, I offer it as the state of mind, 
the fact that he said lt and what he said is of significan 
THE COURT: But, Mr. Collins, this is where I 
disagree with you and agree with Miss Kearse that that is 
offering it for the truth. It is offering it for the 
truth of the state of mind. 
MR. COLLINS: I am offering it as evidence 
of his state of mind. Not that this document alone -- 


MR. TOPKIS: "he truth. i 
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THE COURT: I really don’t understand that 


+ nama me — 


distinction and I don't thirk it is a valid distinction. 
Is Criterion a party? 

MISS KEARSE: Nc, your Honor. 

MR. COLLINS: Ae a member of the class. They i 
are & member of the class. i 

THE COURT: The cffer is rejected. : 

MR. HRUSKA: Might we submit some authcrities 
to your Honor on the distinction between offering a docu- 
ment for state of mind and cffaring a document for truth 
Of the facts stated in the letter? 

THE COURT: You may, if there is authority. 


If I am wrong, I am alvays willing to oorrect my rulings. 


MR. HRUSKA: Thank you. I think we will submit 


it in connection with this document. 


MISS KEARSE: I assume, your Honor, if we can 
persuade you that we can get some of these documents that 
have beer admitted 'aocked out? 

T 2 745 COURT: I don't follow you. You also can 


submit anthority. I vill not make a decision before I 
have authority from anybody who wants to submit it. 
H 


I think the orderly way to do thir, if yc are 


going to submit authority, is to submit it to Jay and 


Miss Kearse and they can giva me anything they want. 
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MR. TOPKIS: You can assure from my silence 
that I am not going to respond to the authority. 

MR. COLLINS: I offer PX820, PX406, PX410, 
3M PX105, 3M pX129, 3M PX130, 3M PX131, 3M PX132, 3M PX133, 
3M PX176, 3M PX177, 3M PX 178, 3M PX179 and 3M PX180. 

I offer them only against ASCAP and ASCAP has 
no objection. 

THE COURT: Good. Received. 

MR. TOPKIS: Received subject to correction. 


MR. HRUSK.: If there is any. 
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MR. COLLINS: I offer PX412. ASCAP has 
no cbjection and BMI objects that it is not admissible 
against it, which f? assume is the stipulation. 

THE COURT: Assuming that is the objection, 
the prior ruiiíng is observed. It is received under those 
circumstances. 

(PX412 received in evidence.) 

MR. COLLINS: I offer PX901, 902 -- these a.c 


on the designation numbers -- 903 and 904. PX901 is a le 


from Mr. Topkis to iir. Hruska supplying certain information 


which we requested during the cross-examination of Paul 
Marks and PX902 through 904 are various attachments to that 
letter in which certain of the information is supplied. 

THE COURT: In other words, I take it they 
are in effect supplements to the deposition. 

MR. TOPKIS: I have ro objection. 

MISS KEARSE: Am I correct that this is being 
ox -ered only against ASCAP? 

MR. COLLINS: I believe so. 

THE COJRT: All right. They are received. 

(PxX991, 903 and 904 received in evidence.) 

MR. COLLINS: I off PX484. This is BMI's 
answer to our Interrogatory 27. 


THE COURT: An. in that answer BMI has supplied 
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the CTN payments and the total payments to the top 50 BMI 


writer and the top 50 BMI ptblisher affiliates. I believe ` 


it is subject to a protective order. | 
MISS KEARSE: I believe it is. I also believe | 
that that is not an accurate characterization and that 


the information that is suoplied is correctly identified 
in the answer to the ii:tarrogatory. 
MR. COLLINS: Whatever the interrogatory says 
it is, your Honor. 
MISS KEARSE: Whatever the answer says. 
MR. COLLINS: I meant to say that. | 
THX COURT: The exhibit is received and considered 
to be whatever the answer describes it to he. 


MISS KEARSE: I consider it irrelevant, your 
THE COURT: Did you say that in your answer to 


MISS KEARSE: Wa reserved all objections -- all 
rights to object on the grounds of relevance. 
(Px464 was received in evidence.) 
MR. COLLINS: Your Honor, I do have a list of 
documents here which I would like to offer for the record. 


We could go through them one at a time or I could simply 
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MR. COLLINS:  PX128, 129, 130, 131, , 136, 
138, 139, 724, and 830. 

THE COURT: On your previous representations, 
the offer of that evidence is denied. 

MR. COLLINS: I offer PX337, which is a layout i. 
TVBG master file produced y BMI to us. Th‘s is again 
background -- 

THE COURT: You have to explain what TVBG is. 

MR. COLLINS: I do not know exactly what it is, 
your Honor. I am offering thet. I am not sure it was 
included in the list of PX which Mr. Hansen introduced the 


other day. 


| 
| 
| 
| 
| 
| 


MISS KEARSE: Whatever it is, he offers it. 

MR.COLLINS: It że part of the background mater- 
ial in connection with Professor Southworth's testimony. 

THE COURT: t is received subject to my de- 
termination that it is relovart or subject to anybody 8 
argument as to whether it is relevant to Dr. Southworth's 
terti: ony. 

(PX337 received in evidence.) 

Mn. COLLINS: I have just ona other matter I 
nt to bring up I think just to make the record clear. 


Las“ May I think your Honor roceived as a Court exhibit the 


J(—————————————————————— M—— — — 
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ASCAP«CES @tipulation of facts. X an not certain that 
it is clear whether the receipt of that document included 
the exhibits to that document. 1 would consider that 
they are part of it. I just wanted to make that clear 
on the record. 

SHE COURT: My ruling is that they should be p 


MR. COLLINS: That's it. 

THE COURT: All right. 

MR. HRUSKA: Yesterday during tna redirect 
examination of Miss Preston, -a he identified her memorant 
of September 12, 19€7, as PX915 for identification. It 
was offered and Mr. Topkis said nat he had wanted to con- 
sider whether there would be any objections to it. I 
like to reoffer it at this tims. 

MR. TOPKIS: I must ecknowledge I heven't 
about it. 1 will before the weekend. 


MISS KEARSE: I have one more matter, your 


Honor, and that is that when Mr. Collins first started to of 


documents he reau a list which I believe he said ther) was 
no objaction to, and ona of the items wos PX162, which I 
believe wer not mentioned in the Cravath letter. 


a I was rot aware that it was proposed to be 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 


9 


sO 


= g 2 


P 


j 
| 
| 
| 
| 


IZ 


3575 


gab-6 


offr-ad. 

He may have meant to refer to 161, but he did 
say 162, which is what the transcript says. 

THE COURT: Will you work that out among your- 
selvos? If it remains opan on Monday, lot me know ard I 
will do whatever is n.«cassary. 

Rave a nice weekend everyone. 

(Adjourned to Monday, December 3, 1973, at 


10:00 A.M.) 
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